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An analysis of the leading cases on an important question— 


May Defendant Argue 
The Amount of Damages? 


by HERBERT F. BOEHL 


VERY UNUSUAL rs ea 

question that may come 
up in damage suits for 
personal injuries, and one 
apparently not often passed 
on, is that of the right of 
counsel for the defense to b 
argue his ideas as to a fair 7 
amount of damages for 
the jury to award the 
plaintiff. or the 
A leading case squarely fore the 
on this point was decided 
by the Court of Appeals 
of Kentucky on Novem- 


either side 
amount of 


allowed 


- ment 


case, wherein 





ber 17, 1944. This deci- 

sion, Aetna Oil Company lenged, here re’ 
v. Metcalf, 298 Ky. 706, in that case 
183 S. W. (2d) 637 [21 | 

CCH AvutTomosiLtE CASES | ground for the 
773], is digested in the ; 


January, 1945 issue of the | 
JOURNAL, and its subject 
matter is of considerable 
interest and usefulness to the legal profes- 
sion at large. 

We shall analyze the Metcalf case in detail 
below, but first we shall consider the gen- 
eral principles of law applicable to this ques- 
tion, and some of the previous decisions 
passing on it, practically all of which deal 
rather with the right of plaintiff’s counsel to 
refer to this subject. 


The Majority Rule and Exceptions 


That the courts are not unanimous in their 
holdings with respect to the right of coun- 
sel for either party to refer to the amount 
of damages in closing argument to the jury 
may be seen from the text in 64 Corpus 
Juris 280. Every one of the cases, however, 
in which this problem comes up must be 
decided on its own peculiar facts, and on the 
general question the majority of courts 
would probably rule that it is proper argu- 
ment for counsel to advise the jury of the 
amount of damages which he thinks would 
be fair compensation under the evidence. 


THE 


HE RIGHT of counsel for 


mentatively to 
damages 
under the evidence, can properly 
would 
clearly a proper subject for 
The author, counsel 
successful appellant be- | 
Kentucky 
Appeals in the 
the defendant's 
right to argue the issue of dam- 
ages before the jury was chal- 
tews the holding 
and the 
precedents which were the back- 
court's decision. 


INS 


It is, of course, pointed out 
in the Corpus Juris text 
that it is not proper for 
counsel for the plaintiff to 
state such things as that the 
law fixes the damages at 
a designated amount, or 
that the damages would 
be triple under the law. 
Other types of improper 
( : arg — referred to in 
Court of the Corpus Juris text and 
recent Metcalf | the authorities supporting 
1t are arguments urging 
the jury to return an 
excessive verdict so that 
the court would be re- 
quired to reduce it, or to 
counsel’s client plenty of 
damages; also arguments 
to the effect that the jury 


suggest argu- 
the jury the 
which, 


seem to be 


leading 


—The Editor. 


should give substantial 
aie damages as a warning to 
others, that the verdict 


probably would not be collected, that a part 
of any sum the jury might award would go 
to counsel, or that if the jury were to find 
any sum for the adverse party, counsel’s 
client would have to pay the costs. It would 
also be improper for counsel to advise the 
jury that they might take a quotient and fix 
the damages in that manner, provided they 
make no previous agreement to be bound 
thereby. 

For the purposes of this article we shall 
confine ourselves to the general proposition 
of whether counsel may properly argue to 
the jury the amount he thinks they should 
allow as damages, and we will now review 
some of the authorities on that Subject. 


“The Sum of $10,000 He Should 
Fairly Have” 


A relatively early case, Greyhound v. Mattoon 
Railway Company, 234 Ill. 483, 84 N. E. 1070, 
decided by the Supreme Court of Illinois in 
1908, holds that in an action for personal 


SURANCE LAW JOURNAL 





(323) 





injuries received by the plaintiff in a col- 
lision between two streetcars, it is proper 
for counsel for plaintiff to tell the jury in 
argument what, under the evidence, counsel 
considers a fair compensation for the in- 
juries received. 

The remarks of counsel for plaintiff were in 
part as follows: 

We say to you, gentlemen of the jury, and re- 
peat it again, that the evidence shows a case 
of a man who in sound health weighed 300 
pounds, an active man, whom this company 
trusted and employed; that this man is perma- 
nently injured; that the sum of $10,000.00 which 
he asks you to give him in his declaration is 
what he should fairly have, gentlemen of the 
jury. 

Counsel for the defendant objected to these 
remarks because they referred to the amount 
claimed in plaintiff's declaration, but the 
court said: 


We do not think there is any valid objection to 
counsel, in argument, telling the jury what, 
under the evidence, counsel considers a fair 
compensation for the injuries received. 


In a 1941 decision of the Appellate Court 
of Illinois, Swan v, Boston Store, 191 Ill. App. 
84, the court held that it is not prejudicial 
error for the counsel for plaintiff to tell the 
jury what he considers a fair compensation 
for plaintiff's injuries. 


Argumentative Suggestion 


In Smith v. Kansas City Railway Company, 
204 S. W. 575, decided by a Missouri Ap- 
pellate Cotirt in 1918, the court said that 
counsel for plaintiff, who was injured while a 
passenger on defendant’s streetcar, could 
properly make, in closing argument, an 
argumentative suggestion to the jury as to 
the amount he thought his client was entitled 
to, and that permitting plaintiff's counsel to 
do this did not constitute reversible error. 


Argument Based on the Evidence 
Is Proper 


In Missouri K. & T. Railway Company v. 
Hibbitts, 109 S. W. 228, decided by a Texas 
Appellate Court in 1908,/a personal injury 
action, the court, in overruling an objection 
made to the argument of plaintiff’s counsel, 
said: 


The argument complained of in the fourteenth 
assignment of error we think was proper. An 
attorney has the right to draw a conclusion 
from the evidence, and discuss it to the jury 
as to what he thinks would be a proper amount 
of damages to be allowed. 


In Trinity and B. V. Railway Company v. 
Dodd, 167 S. W. 238, a 1914 Texas decision, 
one Dodd was killed when the train on which 
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he was riding was derailed. During the 
closing argument of the trial of the suit 
against the railroad company for the wrong- 
ful death of Dodd, plaintiff's counsel stated 
to the jury in substance, and repeatedly, that 
he believed a verdict for plaintiff for $35,000 
would be fair and reasonable, and that he 
thought the jury ought to give $35,000 as 
damages, apportioning same $15,000.00 to the 
widow and $10,000.00 to each of the dece- 
dent’s two children. Counsel for the defend- 
ant objected to these remarks on the ground 
that they were outside the record and preju- 
dicial to defendant’s rights, and that they 
were, in effect, the giving of testimony by 
counsel for the plaintiff as to the amount of 
damages to be awarded without his having 
been sworn as a witness in the'case. The 
court overruled these objections and its 
action in this regard was upheld by the Ap- 
pellate Court, which said: 

There was no error in the court overruling said 
objection. We do not see any error in the re- 
marks of counsel. He was suing for damages 
and endeavoring to recover as large a verdict 
as he sued for, and it was legitimate to argue 
for the amount of damages the evidence shows 
plaintiff sustained. 


Again in International and G. N. Railway 
Company v. Jones, 175 S. W. 448 (decided 
1915), the Texas Court said that the argu- 
ment of counse! for plaintiffs in a personal 
injury case, in which he informed the jury 
of the amount he thought they should give 
his clients, was not objectionable. The court 
said: 

He had the right to ask for every dollar he sued 
for, and, as he stated to the jury, ‘‘of course 
it was a matter for the jury to determine from 
the evidence.”’ 


The same rule is announced in the 1921 
Texas decision of City of Dallas v. Maxwell, 
231 S. W. 429, where the court said: 


Nor is it improper for counsel, in their argu- 
ment, to state to the jury how much they think 
the plaintiff should recover. 


“Don't Give a Large Verdict” 


In Sanders v. Boston & M. Railroad, 77 N. H. 
381, 92 A. 546 (decided 1914), the defend- 
ant’s counsel, in arguing upon the subject of 
damages, urged the jury not to give a large 
verdict. The plaintiff's counsel in reply 
urged a verdict for the full amount sued for, 
and implied that a verdict of from $12,000 
to $15,000 would be a small verdict in the 
case. The defendant objected on the ground 
that this was testimony and not argument, 
but the court said that plaintiff's counsel 
had a right to make such a statement posi- 
tively as a matter of fact. The court went 
on to say that the test is not the form of 
counsel’s statement, but whether the infer- 


JUNE 


(324) 





en 
th 
thi 


If 
thz 
for 


sul 


the 
the 
$15 


evi 


bas 


La 
pla 


bri 
$30 
yes 


Th 
thi 
sin 
the 
the 


“ 


In 
Pe 
188 
inji 
one 
Dr. 
tac 
pla 
to 
wai 
wil 
$4, 
ove 
hov 
the 
Th 
whi 
rev 
sou 
cou 
Th 
era’ 
age 
mes 
stat 
am 
san 
mir 
upo 
The 
the 
was 
had 
doc 


19. 








sea weNue Oee" 





ence which counsel asserts as a fact, or asks 
the jury to find, may properly be drawn from 
the evidence, explaining that: 


If upon the evidence the jury could have found 
that $12,000.00 or $15,000.00 was a small verdict 
for the plaintiff, then the argument was proper. 
In view of the plaintiff's injuries, his pain and 
suffering therefrom, his earning capacity and 
the loss thereof, there can be no doubt that 
the jury might have found that $12,000.00 or 
$15,000.00 would be a small verdict. The re- 
marks were statements of fact supported by 
evidence, and were therefore proper. 


“Don’t Bring in a Small Verdict’ 


Later on in argument in the same case, 
plaintiff's counsel said to the jury: 

Now, if you bring in a verdict, you should not 
bring in a small verdict; for if you give him 
$30,000.00, the interest at 4% is only $1200.00 a 
year income. 


The court refused to sustain exceptions to 
this argument, on the theory that it was 
simply an illustrative argument to persuade 
the jury not to bring in a small verdict, and 
therefore unobjectionable. 


“a Small Verdict of $3,000 or $4,000” 


In a 1936 decision of the Supreme Court of 
Pennsylvania, Stassun v. Chapin, 324 Pa. 125, 
188 A. 111, a suit to recover damages for 
injury sustained in an automobile accident, 
one of plaintiff's medical witnesses was a 
Dr. Fleming. Counsel for defendant at- 
tacked the testimony of this physician, so 
plaintiff's counsel, in his closing address 
to the jury, stated that “defense counsel 
wants to condemn Dr, Fleming so that we 
will get only a small verdict of $3,000.00 or 
$4,000.00”. Defendant objected but the court 
overruled the objection, at the same time, 
however, instructing the jury to disregard 
the remark of plaintiff’s counsel completely. 
The jury returned a verdict of $6,143.33, 
which was not challenged as excessive, but 
reversal of the judgment was nevertheless 
sought on the ground that the argument of 
counsel had been improper. 


The court stated its conception of the gen- 
eral rule to be that in cases where the dam- 
ages are unliquidated and incapable of 
measurement by a mathematical standard, 
statements by plaintiff's counsel as to the 
amount claimed or expected are not to be 
sanctioned since they tend to instill in the 
minds of the jury impressions not founded 
upon the evidence. 

The court went on to say, however, that 
the remark of counsel in the case before it 
was not a violation of the rule. Plaintiff 
had submitted evidence that his hospital and 
doctor bills amounted to $673 and his loss 


1945 





ARGUING AMOUNT OF DAMAGES 
(325) 








of earnings were $3,000, making a total of 
$3,673 as the amount of loss susceptible of 
accurate determination. It therefore would 
have been proper for plaintiff’s counsel to 
ask the jury to find a verdict for at least 
that amount, and, in addition, to award com- 
pensation for pain and suffering and loss of 
future earning power. The remark of plain- 
tiff’s counsel to the jury, therefore, amounted 
to no more than a statement that a verdict 
of $3,000 or $4,000 would be small because 
it would include only the damages definitely 
proved by plaintiff’s evidence and not cover 
the other items of recovery to which he was 
entitled under the law. 


“$12,000 or Nothing” 


In the Kentucky case of Standard Sanitary 
Manufacturing Company v. Brian’s Admr., 224 
Ky. 419, 6 S. W. (2) 491, a death case, the 
attorney for plaintiff in his closing argument 
said to the jury several times that they 
would regret it if they did not award his 
client damages in full as prayed in the peti- 
tion for the deprivation of the decedent’s 
earning power. He also told the jury sev- 
eral times that unless they should return a 
verdict for as much as $12,000, they should 
return a verdict for the defendants. In other 
words, counsel was telling the jury either to 
return a verdict for $12,000 or nothing. The 
Kentucky Court of Appeals said, “There is 
nothing prejudicial in that statement.” 


The Defendant's Right 


It will be observed that in all of the above 
cases it was counsel for plaintiff who argued 
to the jury the amount of damages he 
thought would be fair compensation for the 
plaintiff under the evidence. The Kentucky 
Court of Appeals, in Aetna Oil Company v. 
Metcalf, 298 Ky. 706, 183 S. W. (2d) 637 [21 
CCH Auvutomosite CAsEs 773], had before 
it for the first time the question of whether 
counsel for the defense could make such a 
statement in his closing argument on behalf 
of the defense. There is a dearth of au- 
thority on this subject, but the Kentucky 
Court decided the question upon the same 
reasoning that prevailed in the other cases 
where plaintiffs counsel had made such an 
argument. In fact, the Court of Appeals in 
the Metcalf case cited and relied upon the 
Standard Sanitary v. Brian’s Admr. case, 
supra. 


In the Metcalf case, a policeman of the city 
of Louisville was injured when struck on 
the back of his head by a pipe which fell 
from a passing truck belonging to the Aetna 
Oil Company. He sued the Aetna Oil Com- 
pany to recover $25,000 for personal injuries 
and $300 for doctors’ and medical bills. The 










On the first trial a 
verdict was returned in favor of plaintiff for 
$750 damages and $97.25 to cover medical 


case was tried twice. 


expenses. The trial court granted Metcalf 
a new trial on the ground that the damages 
allowed by the jury were inadequate. On 
the second trial the verdict was for $4,000 
damages and $109.85 for doctors’ bills. 


Damages the Only Issue 


Inasmuch as the liability itself in the Metcalf 
case was not open to question, the only issue 
submitted to the jury on the first trial was 
that of the amount of damages. At the 
conclusion of the second trial, again the only 
issue submitted to the jury was the amount 
of damages. In his closing argument, de- 
fense counsel told the jury that never in 
his experience had he found any exact 
criterion by which to be guided in compen- 
sating any person for pain and suffering, 
mental and physical; that the law permits 
juries to compensate plaintiffs for pain and 
suffering in dollars and cents; that the jury 
had heard the witnesses describe the nature 
and kind of injuries alleged to have been 
sustained by Metcalf and the differences in 
Metcalf physically and mentally at that time 
as compared to his condition before the 
accident; that it now became the duty of 
the jury and its prerogative to fix an amount 
of money to compensate Metcalf for such 
injuries. Defense counsel went on to say: 
As attorney for the defendant I do not know 
what these injuries, if any, are worth to him, 
or what amount he should be awarded. Should 
you award the plaintiff $100.00 for his pain and 
suffering, or should it be $200.00 or $300.00? 


At that point the trial court interrupted the 
argument and stated in the presence of the 
jury and to the jury that defense counsel 
had no right to argue the question of amount 
of damages. Defense counsel then reminded 
the trial judge that the only question was the 
amount of damages to be awarded, and he 
thought it within his rights to argue, either 
by way of comparison or comment on the 
evidence, the question of amount. 


“Settled Law” 


The trial court then said in substance that 
it was “settled law’ that the attorney for 
defendant could not even suggest to the jury 
any amount that he thinks, or that anyone 
might think, would be fair and reasonable, 
and that this suggestion was solely within 
the province of the jury. 


Proper objection and exception were taken 
to this action of the trial court, and the 
judgment of $4,000 on the second trial was 
appealed to the Court of Appeals, which re- 
versed that judgment on the basis that the 
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rights of the defense had been prejudiced 
by reason of the court’s failure to permit 
the defense to argue the amount of the dam- 
ages to the jury. 

Actually, the injuries of which Metcalf 
complained were not so much physical as 
they were nervous, and the doctors who 
testified based their findings on subjective 
symptoms. Metcalf complained of head- 
aches, dizziness, lack of balartce in walking 
or standing, forgetfulness, nervousness and 
emotional upsets, all of which he attributed 
to the accident. The first jury gave him 
only $750, while the second jury gave him 
$4,000. The Court of Appeals was un- 
doubtedly impressed by the fact that this 
second jury was permitted, without the 
benefit of comparison or comment on the 
evidence and without the benefit of any argu- 


ment of counsel for defense as to amount, to - 


find such a large sum in damages for 
Metcalf. 


Either Party May Argue Damages 


The court stressed that a litigant has a 
right to be heard by himself and counsel, 
and if this right is denied him, reversible 
error is committed, providing such error 
deprives him of an impartial trial. The court 
stressed that only one question was sub- 
mitted to the jury—the measure of damages. 
The court then reasoned that defense coun- 
sel certainly had the right to argue the ex- 
tent of plaintiff’s injuries as shown by the 
evidence, and, having this right, it would 
logically follow that he could argue what 
sum, in his judgment, would reasonably 
compensate plaintiff for such injuries. The 
court went on to cite the Corpus Juris test 
mentioned above and the Brian case, con- 
cluding by saying that if it is proper for 
counsel for plaintiff to argue the amount of 
damages, likewise it is proper for defense 
counsel to do so. 

The holding of the court, as we interpret it, 
is that counsel on either side may, within rea- 
sonable limits, argue to the jury the amount 
of damages they should return when counsel’s 
argument is based upon the extent of the 
injuries the evidence shows plaintiff has 
suffered. 


The Metcalf Opinion 


For convenient reference of readers of this 
article, we quote so much of the opinion in 
the Metcalf case as pertains to this subject: 


We have written that a litigant has a right to 
be heard by himself and counsel and should this 
right be denied him, reversible error is com- 
mitted, provided the error deprives him of an 
impartial trial. Louisville Woolen Mills v. Kind- 
gen, 191 Ky. 568, 231 S. W. 202; Moss v. Mittel, 
253 Ky. 504, 69 S. W. (2d) 1046; Civil Code of 
Practice 317, subsec. 6. 
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Only one question was submitted to the jury— 
the measure of damages. Practically all of the 
evidence had been directed to the extent of 
Metcalf's injuries and when the trial judge re- 
fused to let defense counsel argue to the jury 


text gives the various rules on the subject pre- 
vailing in the different jurisdictions in this 
country, and in the notes cites Standard Sani- 
tary Mfg. Co. v. Brian’s Adm’r, 224 Ky. 419, 
6S. W. (2d) 491, where this court approved an 


what sum would reasonably compensate plain- argument of plaintiff's counsel telling the jury 
; tiff, he in effect deprived counsel of the right that if they did not return a verdict for as much 
) to argue the case. It is not contended that as $12,000, they should find for the defendant. 
} defense counsel had not the right to argue the If it is proper for counsel who represents plain- 
extent of plaintiff's injuries as shown by the tiff to argue the amount of damages, likewise 
, evidence. And having this right, it logically it is proper for defense counsel to do so. What- 
follows he could argue what sum in his judg- ever may be the rule in other jurisdictions, this 
ment would reasonably compensate plaintiff for court is committed to the one that counsel may 
such injuries. Different persons are affected in within reasonable limits argue to the jury the 
L varying degrees by the same or similar injuries, amount of damages it should return when that 
L and a sum which would compensate for one argument is based upon the extent of the in- 
> person's pain and suffering caused by a par- juries the evidence shows the plaintiff has 
5 ticular injury might not fairly compensate an- __ suffered. 
: other person for_a similar Injury, ‘Therefore: It Undoubtedly the Metcalf case is a leading 
, the right to argue to the jury the amount of Case upon this subject and will be much 
. damages to be awarded plaintiff. cited and applied in future cases. The rule 
+ Metcalf’s counsel relies in brief on the text ap- announced therein is, in our opinion, 
pearing in 64 C. J. 299, p. 280, and the case of thoroughly sound and salutary, and famili- 
De La Vergne Refrigerating Machine Co. v. arity with the Metcalf decision should be of 
Stahl, 24 Tex. Civ. App. 471, 60 S. W. 319. The great benefit to the profession at large. 
1 +H 1L J ie 
> 
v7 
: “INSURANCE QUOTES 
t A New Rule of Responsibility 
| “Tf a huge business which operates from coast to coast undertakes to say that 
. it knows what is best for the people and wants no interference by government, 
. it is taking exactly the same line as that which would be taken by a nation which 
. would say that it wants no interference by a league of nations to limit or regulate 
j its activities in international affairs. The moratorium law which exempts the 5 
t insurance industry for a limited time from the federal prohibition against com- 
, bination in restraint of trade and conspiracies to monopolize trade, extends to the 
e States and to insurance industry the opportunity to write a new rule of respon- 
t sibility towards society upon the part of an industry which every realistic observer 
d knows is no longer circumscribed by merely local responsibility.”—Senator Joseph 
f C. O’Mahoney. : 
; Pioneering 
“Neither open competition nor rigid regulation would seem to me the road for 
t us to travel Unfortunately there is as yet no known middle road. We shall 


. have literally to drive such a road through the wilderness, just as our army 
t engineers blazed a trail and built a highway through northern Canada and Alaska. 
4 With regard to rates we may have to find floors and ceilings with room enough 
in between to allow folks to move around. The road itself is not yet surveyed, 


; I know. In fact, it seems almost unknowable now because three parties who must 

, somehow travel on together—the industry, the states and the federal government 
—have not agreed and do not yet seem to know where they want to go—while 
all admit it impossible to stay where they are.”—Newell R. Johnson, Minnesota 

Insurance Commissioner, President of the National Association of Insurance 

e Commissioners. 

. Performance and Telling the World 

* “Never before has our Association been so deeply and progressively interested in 

is public relations. That is one of the healthiest signs of these rushing days. Even 

“ad better is the knowledge that our interest in public relations is growing and will 

n of choice and necessity continue to grow in the coming months and years. The 

d- vice president of a famous corporation that has made a notable success of its 

L, public relations program recently said public relations consists of 90 per cent 

of performance and 10 per cent of making it known.”—J. Dewey Dorsett, General 
Manager, Association of Casualty and Surety Executives. 
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HOSPITALSRECORDS AS EVIDENCE 
A Plea for Liberal Admission 


by JOHN E. EVANS, Jr. 


N ALMOST EVERY serious personal 

injury suit or claim for workmen’s com- 
pensation benefits, the injured person’s 
hospital record has a bearing of more or 
less importance on the issues to be decided. 
Yet the law on the subject of their ad- 
missibility is in an amazing state of disagree- 
ment and contradiction. To one who has 
been practicing law in a jurisdiction where 
such records have been habitually accepted 
in evidence, it is a striking disclosure that 
in some states these records are not admitted 
for any purpose; that in about eighteen 
states the question of their admissibility has 
not reached the appellate courts; and that 
in another ten states there is uncertainty 
as to whether they are proper evidence. 
In those jurisdictions admitting hospital 
records in evidence, some do so on the basis 
of statute and others on various interpreta- 
tions of the common law rules of evidence 
(38 Michigan Law Review 219-1939). 


Two Liberalizing Statutes 


Writers agree with remarkable unity that 
most parts of hospital records not only 
should be accepted in evidence, but that no 
statute is necessary to accomplish this for 
they comply with the common-law rules 
for testimonial statements. Two statutes 
governing admissibility in evidence of busi- 
ness records in general (written after much 
thought and consideration on the subject) 
correct the narrow reasoning which has ex- 
cluded records such as these. (Uniform 
Business Records Act, drafted by Commis- 
sioners on Uniform State Laws. The Law 
of Evidence; from Proposals for Its Re- 
form, p. 63 (1927). Morgan, Commonwealth 
Fund Legal Research Committee.) Both of 
these acts clearly cover hospital records, 
and there is much to recommend their 
adoption as law in the many states where 
this issue has not been decided, or is in a 
state of uncertainty or has been erroneously 
passed upon. 


The Hearsay Barrier 


The greatest barrier to the admissibility of 
these records is the rule which excludes 
hearsay statements. This is a basic principle 
of our law founded on common sense— 
namely, that a witness will not be permitted 
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See ‘““Who’s Who in This Issue’’, 
page 381 

to state what someone else said in order to 
prove the fact embodied in the other per- 
son’s statement. If a hospital record were 
offered in evidence, the jury would be asked 
to believe, as facts, all statements contained 
in it, when the person who made them was 
not in court to answer for their veracity, or 
possibly, as in the case of a record history 
given by the patient, when the person who 
made the entry had no means of knowing its 
truthfulness. Of course hearsay statements 
do not become any more commendable by 
virtue of the fact that they have been put 
into writing. 

Hearsay evidence is objectionable not only 
because the person who made the statement 
was not under oath at the time he made 
it, but what is more important, because the 
evidence was not subjected to the test of cross 
examination—the most vital safeguard in our 
system of law for trying the value of human 
statements. Cross examination is one of 
the very foundations of Anglo-American 
trial procedure. It has been referred to by 
Dean Wigmore as “the greatest legal engine 
ever invented for the discovery of truth’. 
(Wigmore on Evidence, Third Edition, Sec. 


1367.) 
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Since the statements contained in a hospital 
record are those of persons not in court— 
were not made under oath—and can not 
be tested for accuracy and veracity, and 
since when offered in evidence the jury is 
asked, or permitted to believe, all that is 
set forth therein, it is quite apparent that 
the record would be entirely hearsay. 


Hearsay Exceptions 


Certain well-recognized exceptions to the 
rule against the admission of hearsay evi- 
dence have developed at common law. Many 
cases arose where the witness who had made 
a statement was not available, and the courts 
decided that it would do more harm and 
would be less likely to promote justice by 
excluding the evidence completely, than by 
admitting it unsworn and untested by cross 
examination. 

The “exceptions” have been ordinarily con- 
fined to situations where the person having 
knowledge of the facts, and who made the 
statement, was unavailable, and where more 
than an ordinary degree of trustworthiness 
could be attached to the statement because 
of the nature of it or the circumstances 
under which it was made. The first requisite 
is referred to as the “necessity” for admitting 
hearsay evidence, and the latter is generally 
spoken of as the “circumstantial guaranty 
of trustworthiness”. 


Hospital Records Akin to Business Books 


The ordinary book entries made in the 
course of a business are usually voluminous 
in character and may represent the knowl- 
edge of many persons; yet these books are 
received in evidence under the Regular 
Entries exception to the hearsay rule. It 
is clear that at common law this exception 
has never been restricted to evidence of a 
mercantile type. For the most part, hospital 
records are closely akin to business books, 
and measure up to the requirements that 
make these entries competent. 


Practical “Unavailability” 


Consider the numerous physicians, internes, 
technicians, roentgenologists and nurses who 
have contributed portions to the ordinary 
hospital record. If it were necessary to call 
as a witness every one of these persons 
before the record were admissible in evi- 
dence, the burden on the party offering it 
would be tremendous. The disrupting in- 
flueMce on the modern hospital would be 
serious and probably many of the witnesses 
would be unavailable. For the most part, 
very little would be gained by such a re- 
quirement. As to many of the entries, such 
as a patient’s complaints, his pulse or tem- 
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perature on a given date, or the analysis of 
his blood, the witness who observed and 
recorded the fact did so in a routine manner 
and has probably made hundreds of similar 
entries before and since. It is unlikely that 
he would have any recollection apart from 
that recorded in the record. By his presence 
he could add nothing to that which is written 
therein. 


The first general requisite of the hearsay 
exception, namely “necessity”, can fairly be 
said to be complied with. In its narrow 
sense, a witness is only “unavailable” when 
dead, insane, out of the jurisdiction, etc. But 
in this connection the word has a much 
wider meaning, as text writers and some 
courts readily acknowledge. Since it would 
be necessary to call many employees who 
had knowledge of and made the entries in 
a business account—which might be seri- 
ously impractical, if not impossible—these 
authorities require only the production of 
one witness who can identify and authenti- 
cate the record. In the case of a hospital, 
the authenticating witness would ordinarily 
be the superintendent or custodian of rec- 
ords. In other words, the numerous per- 
sons who contributed to the record are 
essentially “unavailable” for practical pur- 
poses, and it is “necessary” that their state- 
ments be accepted without the benefit of 
their presence in court. A trial judge would 
of course retain the authority to insist upon 
the production of any particular witness 
where his appearance became advisable. 


Guaranty of Trustworthiness 


As to the requirement spoken of as the 
“guaranty of trustworthiness”, it would seem 
that hospital records comply as fully with 
this test, if not more so, than do the ordinary 
business books. Most entries in a hospital 
record are made in the regular course of 
the conduct of its “business” or undertak- 
ing and upon the personal observation of 
the entrant. The factual entries are made at 
or near the time of the occurrence which is 
recorded, thus insuring accurate recollection 
and also confirming the evidence of a regular 
and business-like habit of recording. 

Since the subject matter being recorded 
is of such importance to the well-being, 
health, or life of the patient, it would be 
very unusual for a motive to exist for the 
entrant to write other than truthful observa- 
tions. Furthermore, the entries are subject 
to supervision for accuracy and competency. 
Fear of censure for improper entries would 
alone assure correctness. 


If the institution is one established and 
operated by a state or municipality which 
requires that a patient’s record be kept, some 
courts admit the records under the Official 
Entries exception to the hearsay rule, which 
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is based largely upon the duty imposed upon 
an entrant to make a proper record. Under 
this exception too, the hospital record must 
be authenticated and the statements therein 
must be based on personal knowledge of 
the entrant. Where statute requires that 
private hospitals maintain records, the courts 
have been divided as to whether such makes 
the records admissible as official entries. 
(Missouri holds “yes” in Allen v. American 
Life and Accident Co., Mo. App., 119 S. W. 
(2d) 450, and Florida holds to the contrary 
in Florida Power and Light Co. v. Bridgeman, 
133 Florida 306; 182 So. 910.) 


It would seem that the factual entries in 
these records should be accorded the same 
status as such entries as records of birth, 
marriage, etc. made by a non-official. These 
are ordinarily acceptable as evidence of the 
facts properly recited therein. 


Facts v. Opinions 


What has been said so far as to the admis- 
sibility in evidence of hospital records refers 
to those statements which are obviously 
facts, such as the drugs administered, the 
patient’s symptoms, the pulse, the doctor’s 
operative procedure and laboratory tests. 
However, there are other entries which are 
on an entirely different basis, particularly the 
diagnosis and opinions of physicians and 
roentgenologists, which are entries in which 
expert judgments are based on observation 
of facts to which their learning and experi- 
ence have been applied to reach the con- 
clusions set forth. For quite different rea- 
sons the history given by the patient does not 
fall within the classification of facts entered 
upon the knowledge of the entrant. 

The diagnosis of the physician is his con- 
clusion as to the nature of a physical defect 
or the cause of the same. What facts in 
the history or symptoms or observations he 
took into consideration; whether these were 
complete or accurate; whether the illness 
can be distinguished from other conditions 
having a similar appearance; or whether fur- 
ther facts not brought to the doctor’s atten- 
tion, either preceding or subsequent to his 
examination, might not cause him to seri- 
ously qualify or change hig opinion, are only 
some of the many questions that can arise 
if a diagnosis is accepted in evidence with- 
out the presence of the physician being re- 
quired, and without the important opportunity 
of cross examination. In contrast to the 
ordinary observation of a patient as recorded 
by a nurse, a doctor’s diagnosis is not con- 
fined to an observing of facts, but is ex- 
tremely more complicated. 

Not quite as serious, but a related question, 
is whether X-ray reports would be admitted 
as part of the record. The film itself depicts 
shadows which are interpreted by the person 


THE INSURANCE LAW JOURNAL 


making the report. Many factors enter into the 
result, namely, whether taken by a com- 
petent person, whether the machine was 
properly functioning, the position of the sub- 
ject being X-rayed, etc. 

The leading case on the admissibility of 
hospital records which included medical 
opinions of physicians and internes is Paxos 
v. Jarka Corporation, 314 Pa. 148, 171 A. 468. 
This decision has met with approval by most 
of the commentators on the subject. The 
Pennsylvania Supreme Court there held that 
the opinions were not admissible in evidence 
without the physicians being present in court 
for the reason that requisite knowledge to 
express an opinion was not shown and 
because the opposing party had no op- 
portunity to test the accuracy, soundness 
and veracity of the opinion by cross exami- 
nation. The court referred to X-ray read- 
ings made by a physician and included in 
the record. It ruled that the proof was in- 
competent, commenting that no proof of the 
doctor’s competency had been shown. Par- 
ticularly, the court was critical of opinions 
in the record made by internes or students 
“none of whom were qualified as ex- 
perts in any court”. 

Since the Paros case, Pennsylvania has 
adopted the Uniform Business Records as 
Evidence Act (May 4, 1939; P. L. 42, No. 35; 
28 P. S. 91), but this has not changed the 
opinion of the court as to the incompetency 
of a medical opinion where the witness was 
not called. Recently the same court decided 
the case of Lane v. Samuels, 350 Pa. 446, 450. 
There an interne who was not available at 
the trial had made the diagnosis that plain- 
tiff was suffering from “acute and chronic 
alcoholic intoxication”. The trial judge re- 
fused defendant’s offer of this hospital record 
excerpt. In sustaining his action, the ap- 
pellate court referred to the witness’s incom- 
petency because of his not being a licensed 
physician, although ordinarily this question 
would properly involve the weight ac- 
credited to his evidence (32 C. J. S. 262) and 
also the injustice inflicted on plaintiff if he 
could not by cross examination disclose the 
witness’s limited qualifications or otherwise 
test the truth of his opinion. In accord with 
the Pennsylvania decisions are Stone v. Good- 
man, 271 N. Y. S. 500, 510; 241 App. Div. 
291. Holding contrary is Reed v. Order of 
United Commercial Travelers of America 
(CCA), 123 Fed. (2d) 252 [6 CCH Lire 
Cases 545]. 


The Federal Shop Book Rule e 


A well considered opinion recently handed 
down has given attention to the Federal Shop 
Book Rule (49 Stat. 561 (1936), 28 U. S. 
C. A., Sec. 695 (1940)), and its effect upon 
the admissibility of hospital records in evi- 
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dence. The case is New York Life Insur- 
ance Co. v. Taylor, U. S. Circuit Court of 
Appeals, D. C., Jan. 10, 1945 [10 CCH Lire 
Cases 463]. (This case was originally 
decided on May 8, 1944 [9 CCH Lire CAsEs 
1181] with two judges ruling the records 
inadmissible. A reargument was granted 
June 16, 1944 [9 CCH Lire Cases 1181] and 
opinions written by the majority and dis- 
senting judge on January 10, 1945, in affirm- 
ing the original holding.) It involved suit 
on an insurance policy providing for double 
indemnity payments if death was due to 
accidental means. Suicide was the insurance 
company’s defense, and it sought to prove 
this by offering the deceased’s hospital 
records in evidence. The trial judge ruled 
the records inadmissible and a divided court 
sustained him. On review, the appellate 
court considered particularly two phases of 
the record (1) the psychiatric reports that 
insured took an overdose of medicine because 
he wanted to die, and (2) the entry made 
in the record by the doctor (as informed 
by the nurse) that deceased had told her he 
took the medicine because he wanted to die. 


To support its offer of the records, the insur- 
ance company relied on the federal statute 
noted above, which makes admissible the 
recording of any act made in the course of 
any business if it was in the regular course 
of that business to make such a memo- 
randum. On its face the statute is broad 
enough to admit this offer. However, the 
majority ruled that this action was not in- 
tended to deprive a party of the right of 
cross examination where such was impor- 
tant to him. The statute makes a record 
admissible without calling a witness only as 
to matters that are “a product of routine 
procedure” and where the record is “an 
automatic reflection of observations” (page 
465). The diagnoses in this category are 
those where competent physicians would 
not differ, but the one here concerned is not 
of that type, the court stated. Instead, this 
diagnosis is based on conjecture and opin- 
ion. The safeguard of cross examination 
must be provided. 


The record of the patient’s statement as to 
why he had taken the medicine presents 
more difficulty, and although the court ap- 
parently ruled the records inadmissible 
because of the diagnosis contained in them 
(page 468), it also ruled that the recording 
of the deceased’s statement was incom- 
petent. There is no evidence, of course, that 
the statement was promptly recorded by the 
nurse, and the evidence is that the nurse 
gave the information to the doctor who in 
turn entered it. The reason which applies 
for excluding the diagnosis is not applicable. 
Although it may not be controlling in ex- 
plaining the motives which prompted the 
patient to take the medicine, this entry does 


seem to the writer to meet the ordinary 
requirements of the hearsay exception, had 
it been promptly recorded by the nurse in 
the regular course of her duties. 


The Patient's History 


A history. of past occurrences given by a 
patient on his admission to the hospital 
differs from entries that are based on ob- 
servations of the entrant. It should ob- 
viously not be admissible to prove testi- 
monially the data set forth. It has many 
times been held that a physician may state 
the history he received insofar as it entered 
into the diagnosis which he made, and then 
only for the purpose of giving the basis of 
his opinion. There is no reason or logic to 
support the admitting in evidence of a 
history of injuries, past illnesses, etc., merely 
because someone (who, of course, had no 
knowledge of the facts) has written it into 
a hospital record. Such portion of the record 
should not be admitted except when given 
by the medical witness and insofar as may 
be necessary to express his diagnosis. 


Physician-Patient Privilege 


Discussion of hospital records in evidence 
would not be complete without reference to 
the holding of many states that to admit 
such would violate the policy of their state— 
of statutory origin—of the physician-patient 
privilege. A patient’s right to privacy is thus 
protected, though to do so may mislead a 
jury about the true nature of the injuries and 
disability, for which the same party is asking 
damages at their hands. 


To show a party’s admissions against inter- 
est or his prior inconsistent statements, a 
hospital record is, of course, admissible. 
Likewise, it may be used to refresh the recol- 
lection of a witness in court. 


Common Sense and Fairness 
Support Admission 


The conclusion is that hospital records 
should, when properly verified, be more 
freely admissible in evidence to prove state- 
ments therein which are factual observations 
of the entrant and which otherwise comply 
with the requirements of the Regular Entry 
exception to the hearsay rule. This, how- 
ever, does not include the medical diagnosis 
given by, or on behalf of, the patient. The 
common law itself affords sufficient ground 
to allow this hearsay evidence within the 
Regular Entry exception. By adoption of 
either of two well-drafted modern statutes, 
the whole subiect of business records as 
evidence will be liberalized sufficiently to 
admit hospital records in evidence. 
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Liability After Operations Cease— 
ls a Contractor’s Work Never Done? 


by CARROLL M. ROBERTS 


A PUBLIC LIABILITY POLICY insures the con- 
f\ tractor against liability imposed upon 
him by law for accidents occurring within 
the coverage of the policy. Such policies 
usually exclude from the coverage certain 
specific types of accidents. It is not the 
purpose here to discuss or even to enumerate 
the general exclusion provisions to be found 
in such policies. We shall limit our con- 
sideration to that provision of the policy 
which excludes from coverage those acci- 
dents which occur after the insured’s work 
has been completed. 


The policy provision under consideration 
usually provides that the policy does not 
apply “to accidents occurring after opera- 
tions have been completed or abandoned at 
the place of occurrence thereof”. When is 
the insured’s work completed within the 
meaning and intent of this or similar policy 
provisions? 


Owner’s Acceptance of Work 


In approaching this question, it will usually 
prove helpful to determine, regardless of 
any policy provision, whether or not the 
liability of the contractor has ceased by 
reason of his completion of the work and 
the acceptance thereof by the owner. Obvi- 
ously, if the liability of the contractor for 
the accident has ceased, the policy affords 
no coverage, regardless of the exclusion 
provision here under discussion. The general 
rule is that a contractor is not liable for 
damages suffered by a third party after he 
has completed his work and it has been 
turned over to and accepted by the owner. 
In such event, where the owner accepts the 
work as completed, and there exists a danger- 
ous condition which is known to the owner 
or is discoverable by him with the exercise 
of ordinary care and the owner allows such 
condition to continue, he is substituted for 
the contractor as the party answerable for 
damage to a third party, even though the 
dangerous condition was originally created 
by the negligence of the contractor. This 
rule does not apply, however, to dangerous 
conditions of such latent nature that the 
existence thereof cannot be discovered by 
the owner in the exercise of ordinary care. 
(Shearman & Redfield on Negligence, Revised 
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Edition, Section 267; “The Liability of Con- 
tractors” by Kenneth B. Cope, Report of 
Proceedings of Section of Insurance Law, 


American Bar Association 1943-1944, pp. 
284-285.) 


Premises Covered by Policy 


It is also well in this class of cases to ascer- 
tain if the accident is one covered under 
the general insuring provisions of the policy. 
For instance, the policy usually designates 
the premises covered. Where such premises 
are designated as a territory, the coverage 
is usually limited to the places within such 
territory “while used by or on behalf of 
the named insured”. If the insured has 
completed its work and surrendered pos- 
session of the premises before the accident 
occurs, there is no coverage under such a 
policy. Kelly-Dempsey & Co. v. Century In- 
demnity Co., 77 Fed. (2d) 85 (Circuit Court 
of Appeals, 10th Circuit, April 1935), is an 
apt illustration. There the plaintiff had con- 
structed a pipe line through the State of 
Missouri. After the work was finished, the 
pipe line was turned over to the owner, 
who took physical possession and control of 
the property where the construction work 
had been carried on. The following year a 
child was severely injured from the explo- 
sion of a dynamite cap which had been 
negligently left along the line of*construction 
by an employee of the contractor. A judg- 
ment for damages was recovered against the 
contractor, who then sued his insurance 
company. The policy covered accidents oc- 
curring at specific places of work or on the 
property of others which the assured might 
occupy for the purpose of conducting its 
operations. The court held that there was 
no coverage because the injury occurred “at 
a time and place when the operations of the 
plaintiff had ceased and after the work places 
had been surrendered to another”. 


Accidents After Work Is Done 


If it be ascertained that the insured is under 
a liability imposed upon him by law for the 
damages and that there is coverage under 
the general terms of the policy, it is then 
necessary to determine whether or not the 
accident which caused the damages is one 
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excluded from coverage by reason of the 
provisions of the policy excluding from such 
coverage accidents occurring after the work 
has been completed. Unfortunately, there 
are but few decisions construing this pro- 
vision of a public liability policy. 


Case of the Turkey Eggs 


The most recent decision is that of Berger 
Bros. Electric Motors, Inc. v. New Amsterdam 
Casualty Company, 293 N. Y. 523, decided 
by the New York Court of Appeals on 
November 30, 1944. During the period in- 
volved, the electrical contractor had two 
policies issued by the same company. The 
first policy provided that it did not cover 
any accident “resulting from defective work- 
manship or material in connection with con- 
tracting operations after the Assured’s work 
is completed”, The second or renewal policy 
provided that it did not apply “to accidents 
occurring after operations have been com- 
pleted or abandoned at the place of occur- 
rence thereof and away from the premises 
owned, rented or controlled by the insured, 
other than accidents caused by the existence 
of tools, uninstalled equipment and abandoned 
or unused materials”, 


Incubators Left Defective 


The electrical contractor made a contract 
with a Power Company to change certain 
equipment owned by various customers of 
the Power Company in the territory which 
it served. Attached to the contract were 
specifications of the work to be done, among 
which it was specified that the electrical 
contractor was to change tHree motors in 
three turkey incubators on a certain farm. 
The new motors were to be installed so as 
to operate the fans on the incubators in a 
counter-clockwise rotation. In December 1940 
the contractor installed the new motors but 
carelessly connected them so that the fans 
operated in a clockwise instead of a counter- 
clockwise rotation. A few days thereafter, 
the contractor left the farm where the work 
was performed and removed all of its tools 
and equipment, and on January 2, 1941, was 
paid in full for its work by the Power Com- 
pany. The farmer started to operate his 
incubators during the latter part of February 
and continued such operation until the early 
part of May. He found that at the conclusion 
of each period of incubation, many of the 
eggs did not hatch and the poults that did 
hatch died a few days later. Altogether, 
about 17,000 eggs were destroyed in this 
way before he discovered on May 2 that 
the fans of his incubator were operating in 
the wrong direction. He then sued the Power 
Company and the electrical contractor, and 
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the: case was settled during the course of 
a trial by a substantial contribution from 
each defendant. The insurance company had 
disclaimed liability and refused to defend 


upon the ground that there was no coverage 
under the terms of its policy. 


Courts Differ as to Completion of Work 


The electrical contractor then brought suit 
against its insurance company, and the case 
was submitted to the trial court on a stipu- 
lated set of facts. The trial judge held that 
the facts stated did not constitute an accident 
within the meaning of the liability policy 
and dismissed the complaint without passing 
upon the question of the completion of the 
work. The opinion of the lower court is 
reported in 178 Misc. 1053 (N. Y.). An appeal 
was taken to the Appellate Division, which 
reversed the lower court, holding that there 
was an accident within the meaning of the 
policy. This court also held that the con- 
tractor’s work had not been completed be- 
cause there was a defect in the workmanship 
which pervaded the whole job and that 
“plaintiff's work was not completed until 
the defective work was corrected by the 
plaintiff”. The opinion of the Appellate Divi- 
sion is reported in 267 App. Div. 333 (N.Y.). 
The insurance company then appealed to the 
Court of Appeals. This court did not pass 
upon the disputed question of whether or 
not there had been an accident, but dismissed 
the complaint upon the ground that the con- 
tractor’s work had been completed before 
any accident was claimed to have occurred. 
The court, in referring to the exclusion clauses 
in the policies, said: 


‘‘By these clauses the parties intended to limit 
the casualty company’s liability to accidents 
occurring during the progress of the work and 
to exclude liability for accidents occurring, after 
the work was completed, as the result of de- 
fective workmanship. If that be not the mean- 
ing of the plain language used, the insurer 
would remain liable indefinitely for defective 
workmanship upon the theory that defective 
work is never complete until the defect is dis- 
covered and corrected. But this is a risk which 
the parties intended to exclude from the cov- 
erage of the policy, and we cannot read these 
policies as intended to cover such risks, for 
the language is plain and unambiguous.’’ 


The Brooder House Case’ 


A similar conclusion was reached by the 
Supreme Court of Minnesota in Hutchinson 
Gas Co. v. Phoenix Indemnity Co., 206 Minn. 
257, 288 N. W. 847. The policy there pro- 
vided that it did not cover “accidents occur- 
ring after the final completion of the work 
performed by the Assured at the place of 
occurrence of such accidents”. Five men, 
who were planning to go on a hunting trip, 
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installed a brooder house on their truck 
which they intended to use for sleeping and 
living quarters. They had the Gas Company 
install two gas plates for cooking and a gas 
heater to be operated by propane gas, which 
was supplied in bottles or tank containers. 
The Gas Company, in making the installa- 
tions of the stove and heater, neglected to 
install a ventilator to carry off the monoxide 
gas. The five men started on their hunting 
trip, and at night went to sleep in the brooder 
house. The following morning a game warden, 
upon searching the truck, found that four 
of the hunters were dead and the fifth in a 
serious condition. An action was brought 
against the Gas Company and the insurance 
company refused to defend, whereupon an 
action was brought by the Gas Company 
for a declaratory judgment to compel the 
insurance company to defend the action and 
pay any judgment recovered. The court 
there held that there was no coverage under 
the policy because the coverage provided 
related only to work “during its prosecution 
and ceases at its completion”. 


Bad Workmanship Extends Liability 


A different conclusion was reached by the 
courts of North Carolina in Daniel v. New 
Amsterdam Casualty Company, 221 N. C. 75, 
18 S. E. (2d) 819. The court there had 
before it a policy which was identical in 
form with the first of the two policies passed 
upon by the recent decision of the Court of 
Appeals in New York. There a policy was 
issued to a plumbing and heating company, 
which agreed with Moses Daniel to remodel 
a hot water heater so that it could be used 
as a stove or room heater. The plumbing 
company, in doing this work, sealed up the 
water jacket of the heater and, in so doing, 
left some water inside. The work was finished 
and Daniel paid for it on September 9, 1939. 
Two months later he started a fire in the 
heater; it exploded, and he was injured. 
Daniel sued the plumbing company, which 
went into bankruptcy, and after procuring 
a judgment against the trustee, Daniel brought 
an action against the insurance company on 
the public liability policy it had issued to the 
plumbing company. The lower court refused 
to dismiss the action on motion of the de- 
fendant, and a verdict was recovered. On 
appeal, a new trial was ordered because of 
an error in the charge, but the Appellate 
Court held that the motion to dismiss was 
properly denied, as the question of comple- 


tion was a question of fact to be passed upon 
by the jury. In commenting on the provi- 
sion of the policy, the court said: 


“We do not consider that the work is com- 
plete within the meaning of the insurance con- 
tract so long as the workman has omitted or 
altogether failed to perform some substantial 
requirement essential to its functioning, the 
performance of which the owner still has a 
contractual right to demand.”’ 


Diversity in Decisions 


From the foregoing decisions it is obvious 
that the courts have reached divergent views 
as to the meaning of the provisions of 
public liability policies which we are con- 
sidering. In New York and Minnesota the 
contractor’s work is deemed completed when 
the progress of the work has terminated and 
the operations have ceased. In North Caro- 
lina the work is not deemed completed, even 
though operations have ceased, where the 
contractor has failed to perform some re- 
quirement essential to the functioning of the 
work. 


“Work Done” View Logical 


It would seem that the decisions reached 
by the courts of New York and Minnesota 
are more logical and more clearly represent 
the intention of the parties to the insurance 
contract. The contrary view renders the 
exclusion clause of the public liability policy 
almost meaningless. 


Ordinarily the premiums paid for a con- 
tractor’s public liability policy are based on 
a pay roll audit. So long as the work is 
in progress, the contractor pays the pre- 
miums, in consideration of which he is insured 
against accidents occurring at the premises 
where the work is being performed. When 
his operations cease, the premiums which he 
pays for the coverage at that particular loca- 
tion likewise cease. It seems natural to 
assume that the parties intend the coverage 
provided under the policy to cease after the 
work has been performed and the payment 
of premiums stopped; otherwise the insurance 
company, even though it received no further 
premium would remain indefinitely liable for 
any defective workmanship of the contractor. 
Such does not seem to be the fair or reason- 
able interpretation of the policy provision 
excluding from coverage accidents which 
occur after the contractor’s work has been 
completed. 
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“Three classes of men should read law—the lawyer for his profession, the business 
man for business reasons, and every man for increased efficiency and his own 


protection.” —Blackstone, 
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“For Account of 
Whom It May Concern” 


Allemannia Fire Insurance Company, Plaintiff v. Winding Gulf Collieries 
and The Board of Education of the County of Raleigh, 
West Virginia, Defendants 


In the United States District Court, Southern District of West Virginia 


OPrINIon oF Mr. Justice Moore 


[On Motion of Defendant The Board of 
Education of the County of Raleigh to 
Dismiss the Amended Response of De- 
fendant Winding Gulf Collieries] 


The plaintiff Allemannia Fire Insurance 
Company will be referred to herein as “In- 
surance Company,” the defendant Winding 
Gulf Collieries as “Collieries,” and the de- 
fendant The Board of Education of the 
County of Raleigh as “The Board.” 


The Deed 


On April 26, 1924, the Board of Education 
of Slab Fork District, Raleigh County, West 
Virginia, authorized a bond election for the 
issuance of $130,000 in bonds, principally 
for the purpose of erecting a district high 
school building. The bond issue having been 
ratified by the voters of the district, the 
surface of a tract of land consisting of ap- 
proximately one-half acre was conveyed by 
the Winding Gulf Colliery Company, prede- 
cessor in interest of Collieries, to the Board 
of Education of the District of Slab Fork, 
predecessor in interest of The Board, with- 
out other consideration, so far as the plead- 
ings disclose, than a covenant by the grantee 
that the property be used solely for school 
purposes. The deed was dated August 23, 
1924, and the covenant to use the land for 
school purposes only is expressed in the 
following paragraph of the deed, which also 
provides for automatic reversion of title to 
the grantor in case of cessation of such use: 


“It is further distinctly understood and agreed 
by and between the parties hereto as a part of 
the consideration for this conveyance, that the 
property hereby conveyed is for public free 
school purposes only and for no other purpose 
Or purposes and that the same and no part 
thereof shall at any time be used for any other 
purpose or purposes whatsoever and that when- 
ever the said property hereby conveyed shall 
cease to be used for public free school purposes, 
the same and every part thereof shall there- 
upon ipso facto revert to and become re-invested 
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That harmless looking phrase “For ac- 
count of whom it may concern” is verbal 
dynamite as interpreted by the recent 
decision of the United States District 
Court for the Southern District of West 
Virginia; and those whom it will un- 
doubtedly concern include everyone 
having to do in any way with fire insur- 
ance and related lines. Says Judge 
Moore: “The phrase ‘for whom it may 
| concern’ has a well recognized meaning 
in the law of insurance, and creates the 
presumption of an intention on the part 
of the named assured to cover any and 
all persons who may have an insurable 
interest in the property; in other words, 
‘to protect the whole title without mak- 
ing it necessary to notify the company 
| and obtain its consent to any transfer of 
| interest’ ” Thus, where a colliery had 
| deeded land to the School Board for 
school purposes (to revert when no lon- 
ger used for school purposes) it was 
held entitled to the $67,201.02 insurance 
money from a fire loss to the school 
building, where the policy taken out by 
| the Board made the loss payable to the 
School Board “for account of whom tt 
| may concern”, and where the School 
Board had ceased to use the land for 
| school purposes—The Editor. 





in, the said party of the first part, its successors 
or assigns in fee simple, with like force and 
to the same effect as if this conveyance had 
never been made.’’ 


After acquiring the half acre of land con- 
veyed by the foregoing deed, the Slab Fork 
District Board of Education caused a high 
school building to be built thereon, which 
was used continuously for school purposes 
until destroyed by fire, as will latef appear. 
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Winding Gulf Colliery Company, grantor 
in the deed, later changed its name to Wind- 
ing Gulf Collieries. By legislative adoption 
of the County Unit School System the Board 
of Education of the District of Slab Fork 
was absorbed into and became a part of the 
Board of Education of the County of 
Raleigh. 


The Policy 


On December 1, 1943, the Insurance Com- 
pany issued a blanket policy of fire insur- 
ance in the amount of $142,000 covering 


“all buildings and structures of every descrip- 
tion, now existing or hereafter erected or ac- 
quired and on all contents thereof, property of 
the assured, including those items which by the 
terms of the policy must be specifically men- 
tioned, but excluding those items as may further 
herein below be specifically excepted or ex- 
cluded, the property of the insured; and on the 
interest of the insured in and/or legal liability 
for similar property belonging in whole or in 
part to others, and held by the insured either 
sold but not removed, on storage or for repairs, 
or otherwise held; occupied for educational pur- 
poses and purposes necessary or incidental there- 
to, while located on premises owned, occupied, 
leased or used by the assured in Raleigh County, 
West Virginia.” 


The term “assured” is defined as “The 
Board of Education of the County of Ral- 
eigh as is now or may hereafter be consti- 
tuted for account of whom it may concern,” 
and this definition is immediately followed 
by the provision that “loss, if any, under this 
policy shall be adjusted with and held pay- 
able to the Board of Education of the 
County of Raleigh.” Among the special 
conditions of the policy are the following: 


“This insurance shall not be invalidated by 
the existence of any mortgage or trust deed 
or other incumbrance that may now or here- 
after be in force affecting the property 
above described, The Board of Edu- 
cation of the County of Raleigh as may now 
or hereinafter be constituted, shall be 
deemed the owner of the property herein 
named, described and covered by this pol- 
icy, and no defect in the title to such prop- 
erty shall invalidate this policy in whole or 
in part. 

“Should any of the within described prop- 
erty be situate on lands not owned by the 
assured in fee simple, this insurance shall 
not be affected thereby.” 


The Fire Loss 


On the night of January 4, 1944, or early 
in the morning of the following day, a fire 
occurred which entirely destroyed the high 
school building. The total amount of the 
loss was adjusted at a figure of $67,201.02. 
The amount in controversy in this action 
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is the sum of $4,771.27, but it has been 
agreed that a large number of other insur- 
ance companies are severally liable for other 
amounts making up the total loss, and that 
payment thereof will be governed by the 
final disposition of the smaller amount in- 
volved in this case. 


Interpleader: Collieries’ Claim of Reverter 


On December 22, 1944, the Insurance Com- 
pany filed this action of interpleader, where- 
by it deposited in the registry of this court 
the amount of $4,771.27, alleging that The 
Board and Collieries were asserting conflict- 
ing claims to the proceeds of the fire insur- 
ance. The Board filed its answer on January 
18, 1945,-and Collieries filed its answer on 
January 30, 1945, which was afterwards 
amended by an answer filed on March 6, 
1945. Collieries’ answer sets up the facts as 
above outlined, and bases its claim to the 
insurance money on the provisions of the 
deed of conveyance relative to use of the 
property for school purposes, and reversion 
in the event of cessation of such use to- 
gether with the provisions of the insurance 
policy, and in particular that provision 
whereby The Board is designated as the 
assured “for account of whom it may con- 
cern.” Collieries alleges in its answer that 
upon destruction of the building by fire The 
Board ceased to use the land for school pur- 
poses and does not contemplate any further 
such use; and that by the terms of the deed 
the property has reverted to the grantor and 
is now owned by Collieries. 


The Board has filed a motion to dismiss the 
answer of Collieries, “because the answer 
fails to state a claim against the defendant 
The Board of Education of the County of 
Raleigh, West Virginia, upon which relief 
can be granted.” 


In order to pass upon the sufficiency of 
Collieries’ answer, it is necessary to con- 
strue the applicable provisions of both the 
deed and the insurance policy. 


The Deed Construed 


The paragraph from the deed quoted above 
has a double aspect. First, it passes to the 
grantee a qualified estate in the land, which 
is variously referred to in the law as a de- 
terminable fee, or a fee on a conditional 
limitation; and secondiy, it provides ex- 
pressly for automatic reversion of the fee 
to the grantor upon the happening of the 
event which may terminate the qualified fee. 
It is probable that even without the ex- 
press provision for automatic reversion, the 
grantee’s estate would be terminated when- 
ever the land ceased to be used for school 
purposes; Copenhaver v. Pendleton, 155 S. E. 
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(Va.) 802; Board of Education v. Littrell, 
190 S. W. (Ky.) 465; but with the inclusion 
of that provision there can be no doubt that 
upon The Board ceasing to use the land for 
school purposes it would immediately revert 
to the grantor, its successors or assigns, in 
fee simple; and, of course,-all improvements 
to the land, and particularly all buildings on 
the land, .would revert as part of the real 
estate. Richey v. Corralitos Union School 
District, 228 Pac. (Cal.) 348; Board of Edu- 
cation v. Littrell, supra. 


It is clear that under the facts in this case 
Collieries had an insurable interest in the 
high school building, whether its estate in 
the land, being merely a possibility of re- 
verter after a determinable fee, was a vested 
estate, to become effective on the happening 
of the condition expressed in the deed, as 
is held in some cases (Board of Education 
v. Littrell, supra), or merely a contingent 
right growing out of the possibility of hav- 
ing an estate in the future. Copenhaver v. 
Pendleton, supra. It did have an interest 
in the building.. That interest consisted in 
its right to be reinvested with the fee sim- 
ple title upon the happening of the condi- 
tion which might terminate the qualified fee 
vested in The Board. Sheppard v. Insurance 
Company, 21 W. Va. 368; Lucas v. Insurance 
Company, 23 W. Va. 258. 


The Policy Construed: “For Account of 
Whom It May Concern” 


In construing the insurance policy it is im- 
portant to note that it was a blanket policy, 
covering no specified property, but appli- 
cable alike to any and all buildings and 
structures of every description then existing 
or thereafter erected or acquired. This pro- 
vision, together with the definition of the 
assured as The Board “for account of whom 
it may concern,” followed by a stipulation 
that any loss was to be payable to The 
Board, and a special condition that the in- 
surance should not be affected by the fact 
that any of the property might be “situate 
on lands not owned by the insured in fee 
simple,” gives rise to a clear inference that 
The Board intended to insure the complete 
title, however that title might be owned. 
The phrase “for whom it may concern” has 
a well recognized meaning in the law of 
insurance, and creates the presumption of 
intention on the part of the named assured 
to cover any and all persons who may have 
an insurable interest in the property; in 
other words, “to protect the whole title 
without making it necessary to notify the 
company and obtain its consent to any trans- 
fer of interest.’”’ Hagan v. Scottish Insurance 


Company, 186 U. S. 423. In such cases it is 
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not necessary that the person who takes out 
such a policy should have any specified in- 
dividual in mind, and it is not even permis- 
sible to receive oral testimony as to the 
person whom he may have had in mind. 
New Orleans & So. Am. S. S. Co. v. W. R. 
Grace & Company, 26 F. (2d) 967. 


The Whole Title Insured 


A contract of insurance is a personal con- 
tract and, in the absence of words indicat- 
ing a contrary intention, inures to the benefit 
of the party with whom it is made, and this 
is trve, even though the insured has only a 
qualified estate in property covered by the 
policy. Sampson v. Grogan, 42 Atl. (R. I.) 
712; Clements v. Clements, 188 S. E. (Va.) 
154. But while this is so, and while each 
party who has an interest can insure that 
interest solely for his own benefit, yet 
where the policy of insurance shows on its 
face an intention that the whole title be 
insured, it will inure to the benefit of all 
parties interested in the title, provided they 
authorized the insurance, or ratified it; and 
such ratification may be after the loss has 
occurred as well as before. Lucas v. Insur- 
ance Company, supra; Murdock v. Insurance 
Company, 33 W. Va. 407; Hagan v. Insur- 
ance Company, supra. 


“The Insurance Money Stands 
In Place of the Building” 


I cannot agree with the contention of Col- 
lieries that The Board owed it the duty to 
maintain a watchman on the high school 
premises, and not having done so, is to be 
deemed guilty of waste upon the occurrence 
of an accidental fire. I am of opinion that 
the rights of Collieries do not depend upon 
the existence of circumstances constituting 
waste. I agree with the proposition set out 
in Collieries’ brief that when the whole title 
has been insured and a total loss occurs, 
the proceeds of the insurance are to be dis- 
tributed to the owners of the different es- 
tates therein, according to their respective 
rights. The insurance money stands in 
place of the building. If abandonment has 
occurred, the reversioner, having been re- 
invested ipso facto with the fee simple title, 
should have the entire proceeds; otherwise, 
the proceeds should be treated as a trust 
fund to be used for replacing the building. 
The following cases are illustrative of this 
principle: Crisp County Lumber Co. v. 
Bridges, 200 S. E. (Ga.) 777; Culbertson v. 
Cox, 13 N. W. (Minn.) 177; Chase v. Swayne, 
88 Tex. 218; He-xall’s Exrs. v. Shippen, 10 
Leigh 536; Brough v. Higgins, 2 Gratt. 408; 
Hawes v. Lathrop, 38 Cal. 493. 
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Ultra Vires? 


It is urged by The Board that the insur- 
ance policy should not be construed to cover 
the interest of the reversioner in the build- 
ing because, it says, The Board had no 
authority to provide insurance for the bene- 
fit of Collieries, and, therefore, if it did so 
its act would be ultra vires. It cites the case 
of Board of Education v. Commercial Casu- 
alty Insurance Company, 116 W. Va. 503, 
which holds that a Board of Education may 
recover from an insurance company pre- 
miums paid on public liability and property 


be held entitled to receive the money. It 
may well be that The Board had authority 
to contract for this insurance for the benefit 
of Collieries, on the principle that under the 
provisions of the deed giving Collieries the 
reversion upon cessation of use, it was The 
Board’s duty to take reasonable care of the 
premises, and this duty could be best dis- 
charged by insuring the building. However, 
that question does not call for decision since 
it is my opinion that even though the action 
of The Board were ultra vires, The Board 
could not take advantage of that fact to 
defeat the right of Collieries in the proceeds 
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damage insurance on school buses. There of the insurance policy, under the circum- Th 
the action was one between the insurance _ stances of this case. PI 
company and the Board. The decision is : 
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cause here there has been no dispute as to ee £ Collieries will b euaiel i ‘ 
the liability of the insurance company. The @™SWET OF Volieriés wi t ees “y= Of 
entire amount of the loss for which the an order to that effect may be submitted tor 50 
ae ee ee : entry. 
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U. S. Supreme Court Upholds Oklahoma Premium Tax on Foreign Insurers! za 
un 
“In the present case each annual license, pursuant to the provisions of the ev 
Oklahoma Constitution, was granted on condition (1) that appellant agree to ha 
pay all such taxes and fees as the legislature might impose on foreign insurance pr 
companies and (2) that a refusal to pay such taxes or fees should work a forfei- tor 
ture of the license. The payment of the gross premium tax on or before the Ty 
expiration of the license year was always a condition precedent to the issuance TI 
of the license for the following year. Accordingly, appellant, unlike the foreign } : 
corporation in Hanover Ins, Co. v. Harding [272 U. S. 494], never obtained from a 
Oklahoma an unequivocal license to do business there; it agreed to pay not fle 
only for the renewal but also for the retention of its annual license such taxes 7 
as Oklahoma might impose. ai 
“It has been held both before and after the Fourteenth Amendment that a State a 
may impose on a foreign corporation for the privilege of doing business within W 
its borders more onerous conditions than it imposes on domestic companies pa: 
But it is said that a State may not impose an unconstitutional condition wa 
—that is, it may not exact as a condition an infringement or sacrifice of the rights | op 
secured to the corporation by the Constitution of the United States. The argu- les 
ment apparently is that since appellant is entitled to the equal protection of the en 
laws, a condition cannot be imposed which results in its unequal and discrimina- pa: 
tory treatment. ; tio 
“But that argument proves too much, If it were adopted, then the long estab- As 
lished rule that a State may discriminate against foreign corporations by admit- Civ 
ting them under more onerous conditions than it exacts from domestic companies on 
would go into the discard. Moreover, it has never been held that a State may kn 
not exact from a foreign corporation. as a condition to admission to do busi- | cat 
ness the payment of a tax measured by the business done within its borders. Ca 
And the equal protection clause does not require the tax or rate of tax the 

exacted from a foreign corporation as a condition of entry to be the same as I: 
ati 

that imposed on domestic corporations."—The Lincoln National Life Insurance C 
Company, appellant v. Jess G. Read, Insurance Commissioner of the State of Okla- . 
homa, et al., United States Supreme Court, June 11, 1945. re 
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TRAILS AND TRIALS IN THE 
PROVINCE OF QUEBEC 





By F. Winfield Hackett, B.A., B.C.L., K.C. 


Of Messrs. Hackett, Mulvena, Hackett & Mitchell, 
507 Place d’'Armes, Montreal, Canada. 


When the plans for the maintenance of 
international order with tranquility of the 
Allied Nations, as formulated at San Fran- 
cisco, have been digested, the political at- 
mosphere in Washington, London, Moscow 
and Ottawa should be less tense and freer 
from anxiety. Rehabilitation, let us hope, 
will be well under way and the efforts of 
UNRRA an accomplished fact. Demobili- 
zation, compatible with the times after the 
unconditional surrender of Japan, will 
eventually take place. Canada, when this 
has come to pass, is looking forward to, and 
preparing for, an era of prosperity from the 
tourist industry far surpassing that of the 
Twenties. 

The Province of Quebec is anticipating no 
small share of the influx. From past expe- 
rience, the results will be .favorably re- 
flected in our international trade balance 
with the country of origin of the amiable 
alien tourists. 


Whether “the invasion” is air-borne, by 
passenger trains, vessels through navigable 
waters, and/or autobus, truck or automobile 
operated for pleasure; the advent, regard- 
less of the choice of transportation, will 
entail hazards which have occupied in the 
past, and will arrest in the future, the atten- 
tion of underwriters. 


As to the law: in general terms, the French 
civil law obtains, drawn from the Napole- 
onic Code. It has been codified, and is 
known locally as the Civil Code. The Judi- 
cature Act for implementing the “Civil 
Code” is contained in another code called 
the “Code of Civil Procedure”, which regu- 
lates court procedure. The “Criminal 
Code” is largely from the English law. Of 
course, there are the statutes of the local 
legislature with their penal clauses, notably 
the Motor Vehicles Act. 


1945 


INSURANCE 


Insurance 
Round Table 


So You're Going to Quebec! 


Let us examine the preparations, including 
insurance, that a potential tourist or busi- 
ness man should make if motoring to the 
“Old Historic Province of Quebec” from 
any State of the Union or any other Prov- 
ince of the Dominion. It is assumed that 
he would have adequate identification pa- 
pers, if not a passport, to facilitate his entry 
into Canada through Customs and Immigra- 
tion. His subsequent return to his country 
of origin or home state would also depend 
upon these papers. 

He should have the motor vehicle which 
will convey him insured under a standard 
automobile policy, business and pleasure, 
including an omnibus clause which would 
cover losses and liability in respect to fire, 
theft, transportation, public liability and col- 
lision. If the motor vehicle is not privately 
owned and is supplied to the factotum of a 
corporation, or to any of its lesser em- 
ployees, covered by a fleet policy, the cover- 
age should be extended to the personal 
business and pleasure of such employee of 
the owner and not restricted to the use, by 
the employee, while on the business of the 
owner. Some policies or endorsements ex- 
clude “pleasure use” of the assured’s em- 
ployees and again “pleasure use” is defined 
and the definition may be restrictive. 


Bail-Bond Embarrassment 


One of the hazards that often embarrasses 
travellers by motor vehicle is personal bail 
bonds, required upon apprehension as a re- 
sult of damage to government property or 
criminal negligence in driving. Corporate 
bail bonds are not acceptable in Quebec; 
cash bail is, or the bond of an individual 
against his chattels and realty. Bondsmen 
might not be reluctant to “go bail’ for 
strangers if they had the written assurance 
of a locally licensed surety company of its 
protection, which could be arranged by the 
insurer. Corporate bail bonds, however, 
are acceptable in the civil courts of Quebec 
and can relieve the insured from a lot of 
embarrassment, as will be hereinafter seen. 
In Quebec there has not been passed, as 
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yet, any statute exculpating the motorist 
from passenger hazard, gratuitously car- 
ried, or otherwise. There are to be found 
in our courts many suits by passengers 
against their hosts, who are frequently 
friends or relatives. (See “Guest v. Host 
in Quebec,” The Insurance Counsel Journal, 
Vol. 1, No. 2, July, 1934, page 7.) Need- 
less to say these actions arise, invariably, 
when the motorist is insured. 

As previously stated, the laws of Quebec 
are codified, and the Code is comprehen- 
sively divided. The underlying principles 
relating to liability are contained in the 
Third Title, dealing with obligations, of 
Book Third. Chapter III of that Title deals 
with offences and quasi-offences. The 
article locally known as 1053 C. C. reads as 
follows: 

1053. Every person capable of discerning right 
from wrong is responsible for the damage caused 


by his fault to another, whether by positive act, 
impvrudence, neglect or want of skill. 


It is this provision that permits of a finding 
of common fault or contributory negligence. 
The vicarious doctrine is implemented by 
the following article, designated 1054 C. C. 
locally. It states: 

1954. He is responsible not only for the damage 
caused by his own fault, but also for that caused 
by the fault of persons under his control and 
by things he has under his care; 

The father, or, after his decease, the mother, 
is responsible for the damage caused by their 
minor children; 

Tutors are responsible in like manner for their 
pupils; 

Curators or others having the legal custody of 
insane persons, for the damage done by the 
latter; 

Schoo!lmasters and artisans, for the damage 
caused by their pupils or apprentices while 
under their care. 

The responsibility attached in the above cases 
only when the person subject to it fails to estab- 
lish that he was unable to prevent the act which 
has caused the damage, 

Mosters and employers are responsible for the 
damage caused by their servants and workmen 
in the performance of the work for which they 
are employed. 

In suits arising under Anticle 1053, the bur- 
den of proof is on the claimant, whether he 
be the principal plaintiff or cross-plaintiff. 
For cases relating to the application of the 
several texts of the law quoted, see The In- 
surance Bar, Selective Digest, Canada. 

The exculpatory paragraph of 1054 C. C. 
places the burden on the defendant, as re- 
gards liability, once the essential allegations 
are established. 

Article 1055 C. C. deals especially with the 
responsibility of the owner of an animal 
and of a building: 
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1055. The owner of an animal is responsible for 
the damages caused by it, whether it be under 
his own care or under that of his servants, or 
have strayed or escaped from it. 

He who is using the animal is equally responsi- 
ble while it is in his service. 


The owner of a building is responsible for the 
damage caused by its ruin, where it has hap- 
pened from want of repairs or from an original 
defect in its construction. 


“Force Majeure” 


Much the same rule of evidence is applica- 
ble and in defence of the liability under this 
article, the defendant often pleads “force 
majeure”, which is translated as a fortuitous 
event, defined in the preliminary title of the 
Code, article 17, subsection 24, as: 

one which is unforeseen and caused by superior 
force which it was impossible to resist. 


The ideal illustration is, of course, an ani- 
mal frightened by a thunderbolt, or a build- 
ing destroyed by lightning. 

Article 1056 C. C. of the Code designates 
restrictively, in certain instances, those hav- 
ing a right to claim and states what is the 
liability quoad claimants. Its terms are not 
wholly peculiar to Quebec: 


1056. In all cases where the person injured by 
the commission of an offence or a quasi-offence 
dies in consequence, without having obtained 
indemnity or satisfaction, his consort and his 
ascendant and descendant relations have a right, 
but only within a year after his death, to recover 
from the person who committed the offence or 
quasi-offence, or his representatives, all damages 
occasioned by such death, 

In the case of a duel, action may be brought in 
like manner, not only against the immediate 
author of the death, but also against all those 
who took part In the duel, whether as seconds 
or as witnesses. 

In all cases no more than one action can be 
brought in behalf of those who are entitled to 
the indemnity and the judgment determines the 
proportion of such indemnity which each is to 
receive. 

These actions are independent of criminal pro- 
ceedings to which the parties may be liable and 
are without prejudice thereto. 

1956a. No recourse provided for under the pro- 
vision of this chapter shall lie, in the case of 
an accident contemplated by the Workmen’s 
Compensation Act, 1931, except to the extent 
permitted by such act. 

1056b. Saving the provisions of the Bar Act 
(Revised Statutes, 1925, chapter 210), in recover- 
ing any indemnity exigible under this Chapter 
Third, no mandatory or intermediary can re- 
ceive as remuneration, or cause to be transferred 
to himself as collateral security or otherwise, 
the indemnity, in whole or in part, which the 
person injured or his representatives may claim, 
or in any Way acquire any personal interest in 
the amount of such indemnity. 

Every arrangement, verbal or written, express 
or implied, entered into in violation of this 
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article, is null, pleno jure, and the person pay- 
ing any part of the indemnity, under such 
arrangement has a right of recovery against the 
person who receives the same. 

At the time of exercising any recourse provided 
by this chapter, the court, upon the application 
of any party in the case, may allow proof of 
the existence of an arrangement made in viola- 
tion of this article, 

In the case of a recourse in damages for bodily 
injuries, the releases and settlements and the 
written declarations obtained, within. fifteen 
days after the date of the offence or quasi- 
offence, from the person injured, can not be 
set up against him if he suffer harm thereby. 


The attention of adjusters and investiga- 
tors should be directed to the last paragraph 
of the preceding article. (Read relevant 
paragraph, “Adjusters and Automobile Ac- 
cidents,” The Weekly Underwriter, Vol. 151, 
No. 27, Dec. 30, 1944, page 1479.) By the 
terms of the first paragraph champerty or 
contingent fee basis is disallowed. 

It is to be noted that when the person in- 
jured dies, only the surviving consort and 
the ascending and the descending relative 
have a right to claim “all damages occa- 
sioned by such death’. Our courts have 
been much concerned whether funeral ex- 
pense and kindred matters should be al- 
lowed. The principle has been urged that 
funeral expense is an action belonging to 
the estate of the deceased. Recently the 
situation seems to be clarifying and there 
are several appellate court decisions sup- 
ported by mature legal opinions that such 
expense should be allowed under “all dam- 
ages occasioned by such death”; although 
funeral expense is an essential and ultimate 
expense, it nevertheless might be occasioned 
prematurely. 


The Motor Vehicles Act 


The principles embraced by Article 1053 
C. C. et seq., supra, were found inadequate 
with the advent of the automobile. In time 
a special statute, regulating the rights of 
motor vehicles, the licensing and _ traffic 
thereof, was adopted. 

The Motor Vehicles Act is now found in 
Volume IT of the Revised Statutes of the 
Province of Quebec (1941), Chapter 142; 
the second paragraph of section 53 whereof 
reads as follows: 

Whenever loss or damage is sustained by any 
person by reason of a motor vehicle on a public 
highway, the burden of proof that such loss 
or damage did not arise through the negligence 
or improper conduct of the owner or driver of 
such motor vehicle shall be upon such owner 
or driver. 


It will be noted that the text places the 
burden of proof upon the motorist. 
Theoretically the claimant, pedestrian or 
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plaintiff establishes who is the owner or 
driver of the offending vehicle, and the 
amount of damage, then it is for the defend- 
ant to prove that such loss or damage did 
not “arise through the negligence or im- 
proper conduct of the owner or driver”. 


In practice, it is generally averred in the 
action “That without waiver of the statutory 
presumption in favor of plaintiff said acci- 
dent was due to the fault, negligence, want 
of care, etc. of defendant .” as stipulated 
under article 1053 C. C. In principle, as 
regards liability, the plaintiff should take 
all he can get by statute and give all he has 
got to give in evidence. The Quebec courts 
have now established that the quoted sec- 
tion of the statute does not operate in favor 
of passengers, even gratuitous; nor is it 
to be applied when two powered vehicles 
are involved. 


The Writ of Simple Attachment 


The mechanics of the law, whenever there 
is an accident, are frequently a source of 
inconvenience and embarrassment to the 
tourist, as was suggested above. Until re- 
cently, when a non-resident motorist, that 
is one from outside the Province of Quebec, 
had the misfortune to become involved in 
an accident, the procedure to attach his mo- 
tor vehicle was rather indirect and based 
upon a text of law existing before the ad- 
vent of the motor car. Article 931 C. C. P. 
(Code of Civil Procedure) states that a 
creditor may, before obtaining judgment, 
procure a Writ of Simple Attachment to 
seize the goods and effects of his debtor in 
any case wherein the defendant is personally 
indebted to plaintiff in a sum exceeding 
$5.00: 

(a) in the case of the “dernier equipeur” 

(b) when the defendant is immediately about 
to leave the Province with intent to defraud his 
creditors in general and the defendant in par- 
ticular, and the plaintiff will thereby be de 
prived of his recourse against the defendant. 


There are other conditions upon which this 
writ can issue, but they are immaterial to 
this discussion. . 

Because the tourist presumably was about 
to immediately leave the Province home- 
ward bound, he having no alternative in the 
circumstances, this writ was frequently 
found inadequate, because “the intent to de- 
fraud” was not easy to prove. In time the 
shortcoming of the writ was recognized and 
another condition was added, which rather 
overshot the mark and renders all cars in- 
volved in an accident liable to seizure, not 
only those of non-residents. In 1935, Chap- 
ter 104 of the Statute, 25 and 26 George V, 
Article 93la, C. C. P. was added. It states: 
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In the case of a motor vehicle causing loss or 
damage for which the owner is responsible, such 
vehicle may be seized before judgment. 


Seizure before judgment is a great incon- 
venience to a tourist, as the result of which 
he loses possession of his car and cannot 
take it out of the jurisdiction. The writ is 
obtained upon an affidavit of the plaintiff, 
setting forth the indebtedness and the 
grounds for the attachment. It orders the 
bailiff or sheriff to attach the moveable 
property of the defendant, that is the motor 
vehicle described in the writ. The writ also 
summons the defendant to appear and an- 
swer the demand of plaintiff, and to hear the 
attachment declared valid. 


The party whose automobile has been 
seized may have it restored to him by de- 
positing with the seizing officer, the amount 
endorsed upon the writ, or furnishing good 
and sufficient sureties who justify under oath 
for the amount so endorsed upon the writ. 
A surety bond is acceptable of a surety cor- 
poration, licensed in the Province to furnish, 
among other bonds, judicial surety bonds for 
use in the civil courts. It goes without say- 
ing that the person whose vehicle is seized 
is rather helpless without the aid of an at- 
torney. Companies generally list one or 
more in the larger cities to whom the in- 
sured can be directed in the event of mis- 
fortune. It is to be noted that this writ is 
open to the travelling tourist as plaintiff; if 
he has sustained loss and damage it might 
be well to attach the offending vehicle be- 
fore leaving for home. If the offending 
party is likewise insured, a bond would 
likely be put up which would adduce ad- 
justers and attorneys to the incident who 
are accustomed to such matters and possi- 
bly achieve an adjustment. 

Delictual damages are usually marshalled 
under the general headings of disburse- 
ments, which, in claims arising from motor 
vehicle accidents, include the incidents of 
personal injury, viz. hospitalization, medica- 
tion, doctors’ and surgeons’ fees; and in 
connection with property loss, garage re- 
pairs, towing, etc. Additional items arising 
from personal injury claims are total tem- 
porary disability, resulting in loss of time 
and consequent salary, and permanent disa- 
bility, loss attributable to the diminished earn- 
ing capacity. Lastly, pain and suffering. To 
recapitulate, the four following headings 
generally embrace all phases of the loss: 

1. Disbursements 

2. Total temporary disability 


3. Permanent total or partial disability 
4. Pain and suffering. 


Claims for moral prejudice “solotium dolaris” 
are disallowed in Quebec. 
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Jury Trials 


In this jurisdiction insurers dislike jury 
trials. They are, however, the exception. 
The cost of obtaining a jury trial probably 
has something to do with the relatively small 
number that take place, in respect of acci- 
dents, comparable with jury trials in other 
jurisdictions. Apart from the ordinary dis- 
bursements, incidental to isstfing a writ and 
return into court therefor after service, the 
claimant has to deposit $50 to obtain the 
Panel or list of eighty names from which 
each party ordinarily strikes: off twelve 
names at random, as it deems proper. The 
remaining first twenty-four names on the 
list are summoned, from whom twelve are 
chosen for the trial, nine of whom must 
agree to render an effective verdict. When 
the party seeking the jury trial lodges a fiat 
for a writ of “ventre facias” he must deposit 
another sum of $125 to start the machinery 
of the sheriff’s office to summon the first 
twenty-four jurors, whose names remain on 
the Panel. Should the trial last more than 
one day, the sheriff exacts a refresher of 
$25. These deposits are to defray the costs 
of serving the summons by the sheriff, and 
a per-diem fee for each juror summoned. 
The successful party may have the amount 
of these disbursements taxed against the 
unfortunate party, together with the other 
judicial costs of the trial. 

The impression should not be deducted 
from the foregoing that Quebec is a difficult 
province to tour. On the contrary it is de- 
lightfully different and the experience is one 
never to be forgotten. Perhaps some of the 
underwriters, their personnel, or their coun- 
sel will take a tour in the province to obtain 
personal experience of the trails and, let us 
hope, without any of the trials. 


STATE OF WASHINGTON PLANS 
INSURANCE CODE REVISION 


By William A. Sullivan 


Insurance Commissioner, State of Washington 


It is up to the States! Proper regulation of 
the insurance business is the responsibility 
of the forty-eight states in their respective 
sovereign capacities. So it has always been. 
The holding of the United States Supreme 
Court in the celebrated SEUA case has only 
emphasized the fact that state responsibility 
must continue. If the states take the task 
to heart and perform it with equity and 
effectiveness, there is every reason to believe 
that their right to do so will not be dimin- 
ished by act of Congress. 


It is my belief that if intelligent use is made 
of the opportunities for re-examination 
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initiated by the SEUA decision, the net re- 
sult will be an historical forward step for 
the insurance industry. I am impressed by 
the fair-minded attitude of Congress and of 
the men who have been speaking for the 
Federal government. I have been special- 
ly pleased by the common sense reflected in 
recent statements by U. S. Senator 
O’Mahoney, who, speaking before a meet- 
ing of the Insurance Society of Massachus- 
etts on May Ist, cautioned the states against 
headlong revision of insurance codes, and 
emphasized that through proper supervision, 
insurance need never be subject to govern- 
mental control. 


The state of Washington, for one, intends 
that there shall be no need or excuse for 
Federal concern as to insurance in that state. 
Fundamental to proper discharge of the 
state’s responsibility is an adequate insur- 
ance code. 


Tax Equalization and Code Revision 


Only two bills were sponsored by the Wash- 
ington Insurance Department at the recent 
session of our legislature. The first bill 
equalized the premium tax rate as between 
domestic and foreign insurers at a flat two 
percent. The second bill directed the In- 
surance Commissioner to prepare a full re- 
vision of the state insurance code for sub- 
mission to the regular 1947 session of the 
legislature. 3oth bills received substan- 
tially unanimous support of the legislature, 
both have been signed by Governor Mon 


C. Wallgren. 


Although the code revision law does not 
become effective until June 9th, much 
groundwork for the task has‘already been 
laid. We intend to use all time available 
and to spare no effort required to present 
to the next regular session of our legisla- 
ture a compact and modern code. 


Here is what we have to start with, some 
of the problems to be given consideration, 
and how we intend to proceed in the code 
revision project. 


Present Code Dated 1911 


Washington’s present insurance law dates 
back to 1911 when a code adequate to the 
needs of the times was adopted. It has con- 
tinued since to provide a sound basis for 
regulation. But through the years various 
amendments have been made and new sec- 
tions added as the business of insurance 
developed and as experience in supervision 
required. The process has resulted in some 
over-lapping, some inconsistencies, as be- 
tween code provisions. Through the opera- 
tion of time some provisions have become 
obsolete, and piecemeal revision has not 
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been a practical means of keeping the code 
abreast of developments in the business. 
The code will be much improved by clari- 
fication of its present provisions, and by a 
more useful arrangement of its subject- 
matter. 


Rating and Bureaus 


Of subjects to be developed further in the 
code, that dealing with rate regulation in 
the fire and casualty fields stands in the 
forefront of trade interest. Washington has 
exercised rate supervision in these fields for 
almost 25 years. Rating bureaus set up on 
a non-profit basis by statute, and obligated 
to give service to all companies applying 
for it, have been in successful operation for 
some time. Washington also has its own 
“Little Sherman Act” which outlaws coer- 
cive combinations in restraint of fair compe- 
tition such as formed the basis of the Gov- 
ernment’s action in the SEUA case. Yet 
there appears to be need for further refine- 
ment of supervision of rates and rating bu- 
reaus. ‘There is also required a more defi- 
nite extension of rate supervision into the 
casualty field, and this we will take care 
of in the revision. 


To Extend Single Policy Coverage 


The discussions now being held in the gen- 
eral insurance field relating to multiple-line 
writings have been of great interest to me. 
Our present code divides insurance into 
fifteen classes, and limits the classes and 
combinations that may be written in any 
one company. Where adequate resources 
are shown in an insurer, these restrictions 
would appear to impose a needless burden 
upon the companies, result in duplication of 
effort, and a less efficient service to the 
public. I feel that the time is here for some 
common-sense provisions in favor of single 
policy comprehensive coverages, and our 
new code will implement this point of view. 


Inland Marine to Receive Attention 


The so-called “Inland marine” coverages 
have had notable development during the 
last ten years. They have come out of the 
marine field and have shared the freedom 
of movement which has been, and must con- 
tinue to be characteristic of true marine in- 
surance. Inland marine has pioneered many 
insurance services of value to the public and 
now of proven feasibility. But the same 
flexibility and freedom of movement essen- 
tial to its exploration of new areas for serv- 
ice have inevitably brought it into conflict 
with already established insuring jurisdic- 
tions. Though the problem is admittedly 


INSURANCE ROUND TABLE 



















































ele cai ein now 


-amewe Fa 


TS. 


Sree 


ae ss 


Sete eR 








complex, it is my hope that we can provide 
a workable plan in the new code to reduce 
these conflicts. 


The “Guertin Law” Studied 


The so-called “Guertin law” setting up new 
life mortality tables and providing new 
bases for the computation of life reserves 
and values is being studied by my actuary. 
It is too early to say what possibility exists 
for its becoming a part of the new code. 


Aviation Section 


Aviation coverages are developing rapidly, 
and out of experience will come a better 
outline of the characteristics and needs of 
this insuring field. We will give it close 
study during the revision period, and if its 
requirements cannot be properly fitted into 
the older categories, we are prepared to 
make such exceptions or special provisions 
as may be required for aviation insurance. 


Accident and Health Requires Attention 


Accident and health insurance has enjoyed 
spectacular advances in company with peak 
war-time payrolls. Two facts coincide to 
produce a situation in this field of insur- 
ance which demands attention. The first 
fact is that the average purchaser of an 
accident or accident and health policy is an 
ordinary citizen without special skill in buy- 
ing insurance or in untangling contract 








phraseology. The second fact is that,—in 
contrast with the standardized life, fire or 
auto policy which the general public buys,— 
accident and health policies are in greatest 
variety as to protection given, terms defined, 
exceptions and limitations made. The result 
is that in all too many cases misunderstand- 
ings develop. These misunderstandings are 
not good for the accident and health busi- 
ness. They are not good for the insurance 
business as a whole. 

In our studies during the revision of the 
code we intend to see whether we can work 
out some method by which the public can 
be assured of sound basic income protec- 
tion when it buys an accident and health 
policy, and the companies will be assured of 
a premium adequate to pay just claims and 
give good service on a broad underwriting 
basis. 

We must not overlook the demands that 
have been made at recent sessions of state 
legislatures, of which Washington’s was 
one—to put the State in the accident and 
health business by an extension of social 
security unemployment insurance to pay 
substantial cash benefits for disability re- 
sulting from accidental injuries or sickness. 
These demands will be renewed and will 
be fulfilled, unless the accident and health 
business can place itself in position to ren- 
der, and does actually render, a broad serv- 
ice to the public. I feel that state insurance 
supervision backed by proper laws, can be 
of help to the companies and to the public 
in this respect. 
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A Soldier Changes the Beneficiary 


“Throughout the history of the civilized world, since the decrees of Julius Caesar, 
the intention and wish of the soldier, with relation to designation of beneficiary or 
disposition of property, killed in the line of duty, has been carried out when as- 
certained, whether it was scrawled in the sand with the point of his sword, or 
written on the scabbard of his sword or his shield... . 


“The courts should not be too exacting in insisting on formalities in the execution 
of legal papers by men in service, especially in the case of those who are about to 
enter a combat area (in expeditionibus) and are busy with military preparations, 
with very little time to look after their personal affairs. At such a time they 
naturally think of their obligations to those at home and of what effect their 
death in battle might have upon the fulfillment of those obligations. A soldier’s 
estate frequently is only his life insurance. For policies issued through the 
Veterans Administration for National Service Life Insurance there are available 
at the army station forms for the change of beneficiary, . . . Commercial life 
insurance companies do not maintain such a convenient service at army bases, 
with blank forms for the change of beneficiaries. Hence there is every reason for 
giving effect to the intention of the insured service man in making a change in the 
beneficiary of such a policy, if the intention is clearly expressed in the insured’s 
own handwriting, even though he has not complied with all the formalities re- 
quired by the policy to effectuate the change. In deciding whether he has done 
all that he could reasonably be expected to do under the circumstances to comply 
with the technical requirements of the policy, we should try to place ourselves 
in his position.”—Leibell, D. J., in The United Services Life Insurance Company v. 
Farr et al., 10 CCH Life Cases 870. 
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MENTAL INCOMPETENCY AS A 
DEFENSE TO TORT LIABILITY 


Rocky Mountain Law Review, December, 1944 


By Wm. Justus Wilkinson 
Member of the Colorado Bar. 


The question considered in this article is: 
“To what extent will mental incompetency 
be recognized by the courts of the United 
States to mitigate, excuse, or justify a tort?” 
The reported cases dealing with this prob- 
lem are few in number and unevenly scat- 
tered among the recognized divisions of 
tort law where liability is based upon: (1) 
strict liability imposed “without fault,” (2) 
negligence, or (3) intent to interfere with 
legally protected interests. 


Strict Liability 


It is doubtful whether there is any re- 
ported case where mental incompetency 
has been advanced as a defense to a suit on 
a tort based on strict liability. There is, 
however, the old case of Cross v. Andrews, 
(1598) 78 Eng. Rep. R. 863, in which an inn- 
keeper was sued for the loss of his guest’s 
goods. The defense was that the innkeeper 
was not of sound mind. The court gave 
judgment for the plaintiff. Bohlen treats 
the case as a tort case and comments: 
“Wherever a liability is imposed irrespec- 
tive of fault, there is no reason why an in- 
fant or insane person should not be as fully 
liable as a normal person.” 


The courts have generally stood upon the 
old doctrine that a lunatic is liable for his 
torts at least to the extent of responding 
with compensatory damages. 


Negligence 


On the borderline between strict liability 
and negligence are a few reported cases 
involving injury caused by the defective con- 
dition of realty owned by mentally incom- 
petent landowners. The earliest of these 
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appears to be Morain v. Devlin, (1882) 132 
Mass. 87, in which the court found an ad- 
judicated and confined lunatic liable for in- 
jury caused by the defective stairs of a 
tenement house owned by him. The court 
said: “The owner of real estate is liable 
for such defect, although not caused by his 
own neglect, but by persons acting in his 
behalf or under contract with him, , 
And there is no precedent and no reason for 
holding that a lunatic, having the benefits, 
is exempt from the responsibilities of own- 
ership of real estate.” In 1919, a California 
court used similar arguments in Campbell 
v. Bradbury, 176 Pac. 685, to justify holding 
the insane owner of an office building liable 
for injuries caused by the falling of a pas- 
senger elevator. 

The committee of a lunatic was held indi- 
vidually liable for personal injuries caused 
by the committee’s failure to keep a com- 
mon passageway safe in Rooney v. People’s 


Trust Co., (1906) 114 N. Y. Supp. 612. 


The strange case of Williams v. Hays, 
(1892) 19 N. Y. Supp. 61, (1894) 38 N. E. 
449, (1896) 37 N. Y. Supp. 708, (1899) 52 N. 
E. 598, is probably the leading case on the 
liability of an insane person for negligence. 
In this case the defendant captain of a ves- 
sel sought to have temporary insanity rec- 
ognized as a complete defense to the charge 
that his negligence had caused the loss of a 
vessel and its cargo. The New York Court 
of Appeals declared that the insanity of the 
defendant furnished no _ defense, but re- 
manded the case for a new trial because evi- 
dence had been refused tending to show 
that the defendant became mentally incom- 
petent by reason of his extreme efforts to 
save the vessel, which the court thought 
would furnish an excuse if proved. Ona 
second trial of the case, the Court of Ap- 
peals granted a new trial because it was a 
question of fact for the jury, and not one 
of law, whether the mate of the vessel 
forcibly should have taken charge. 


In Sfroza v. Green Bus Lines, Inc., (1934) 
268 N. Y. Supp. 466, a bus driver went sud- 
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denly insane, and struck an ice truck, injur- 
ing an iceman. The iceman was permitted 
to recover, the court citing Williams v. Hays, 
supra. Somewhat similar in pattern are the 
cases in which some temporary matter such 
as fainting without warning, drowsiness, or 
dizziness causes the defendant to lose con- 
trol and thus suffer temporary loss of voli- 
tion. However, cases of mere passive loss 
of volition have been excluded from this dis- 
cussion because such cases generally do not 
involve mental disorders. 


In Ellis v. Fixico, (1935) 50 P. 2d 162, a 
mental incompetent was held liable for the 
negligence of her chauffeur. The case of 
Gillett v. Shaw, (1912) 83 Atl. 394, in which 
the plaintiff sought to hold a lunatic liable 
for the negligence of a chauffeur, turned on 
the fact that the chauffeur was in fact the 
servant of the guardian. 


Contributory Negligence 


In the field of contributory negligence, the 
case of Worthington v. Mencer, (1892) 11 So. 
72, stands alone. A mine worker sought to 
recover for injuries resulting from the neg- 
ligent operation of an ore cage. The worker 
sued through his next friend, asserting that 
he was mentally incapable of bringing suit 
himself. The court held that either the em- 
ployee was barred because his mental in- 
competency made him incompetent as a 
witness and there was no other witness to 
the accident, or that if he had enough men- 
tality to be a competent witness he would 
have enough mentality to be guilty of con- 
tributory negligence which would bar his 
recovery. 


Intentional Torts 


The famous dictum in Weaver v. Ward, 
(1616) 80 Eng. Rep. R. 284, announcing 
that a lunatic is liable in trespass for hurting 
a man is said to be inconsistent with the 
main conclusion of the judgment; but con- 
sistent or inconsistent, it seems to have led 
the way to the general holding that insanity 
is no defense under the common law to a 
civil action for assault and battery. Nine 
times insanity has been’ pleaded to excuse 
an assault and battery, and nine times it has 
failed. A single case in Louisiana, Yancey 
v. Maestri, (1934) 155 So. 509, has held that 
the estate of an uninterdicted incompetent 


cannot be held liable for assault and battery 
because under the civil law such liability 
is exclusively the personal liability of the 
curator of an interdicted incompetent. 


Slander 


Slander seems to be the only intentional 
tort where insanity may smooth the way 
of the transgressor. The earliest case in 
which insanity was raised as a defense to 
slander, Dickinson v. Barber, (1812) 9 Mass. 
225, resulted only in recognition of the fact 
that the defense of insanity might mitigate 
damages arising from slander, though in the 
case at bar no such mitigation was found. 
Of similar effect was Yeates v. Reed, (1838) 
4 Blackf. 463. In Bryant v. Jackson, (1817) 
Munf. 466, the local notoriety of the de- 
fendant’s insanity proved a complete defense 
to an action for slander. Both in the 
United States and in England dicta assert 
that a lunatic is liable for a libel, but no 
case appears in which a lunatic has been 
sued for libel. 


Damages 


The one problem relative to the tort 
liability of a mental incompetent that seems 
well settled is the measure of damages that 
will be allowed. The rule was well put in 
Moore v. Horne, (1910) 69 S. E. 409: “The 
proper measure of damages in an action 
against a lunatic for tort committed by him 
is compensation for the injuries sustained. 
It cannot include punitive damages.” 


Five states have declared by statute that 
the tort liability of a person of unsound 
mind shall be limited to compensatory dam- 
ages unless “at the time of the act he was 
capable of knowing it was wrongful.” No 
cases appear to construe these statutes. The 
divided damages rule of Admiralty seems 
not to have been considered where an in- 
sane defendant has been charged with tort, 
but it might be argued that such would be 
a good rule to apply in a situation where no 
one is morally to be blamed. 


Only as the reported decisions come to 
indicate in more detail exactly what was 
pleaded as mental incompetency and what 
was accepted as sufficient to vary the rule 
of law, or what was rejected as insufficient 
in law, will it become possible to lay down 
useful rules in this area of tort law. 


—_———$$$$_ 
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THE SEPARATION RULE OF THE 
BOARD OF FIRE UNDERWRITERS 


By Bert W. Levit 


Attorney, member of the firm of Long & Levit, 
San Francisco, California. 





rTMHE RECENT DECISION of the Cali- 
i fornia District Court of Appeal in the 
Speegle case (Speegle v. Board of Fire Under- 
writers of the Pacific et al.,5 CCH Fire aAnp 
CasuaLty Cases 535) marks an interesting 
and highly satisfactory development in the 
unfolding of new legal relationships in the 
insurance business made inevitable by the 
demise of Paul v. Virginia. 


Factual Background 


Xum H. Speegle has been a local agent at 
Salinas, California, since 1927. He was a 
member of the Salinas Association of Local 
Insurance Agents, and had signed an agree- 
ment that he would represent only Board 
companies. He acted under appointment 
as local agent for a number of Board com- 
panies; his agency contracts were in the 
usual form. 

As a result of his continued dealings with 
and representation of non-Board companies, 
and on complaints from the local associa- 
tion, the Board companies terminated their 
respective agency contracts in 1939, after 
first attempting unsuccessfully to induce 
him to “clear” his agency. 


The First Suit 


In January, 1940, Speegle filed an action in 
the Monterey County Superior Court 
against the Board of Fire Underwriters and 
those Board members for whom he had been 
acting as agent. The defendants had the 
action transferred from Monterey County to 
San Francisco, and attacked the complaint 
by demurrer. The Superior Court in San 
Francisco sustained the demurrer, with 
leave to amend. Instead of amending, how- 
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ever, plaintiff filed a voluntary dismissal, 
changed attorneys, and commenced a sec- 
ond action. 


The Second Suit 


The new action was also filed in Monterey 
County. It named as defendants, in addi- 
tion to those already sued, the local agents 
association and several of its members. For 
a number of reasons, no attempt was made 
either to change the venue of the suit or to 
transfer it to the federal courts. 


Defendants again challenged the sufficiency 
of the complaint by demurrers, which were 
argued but never decided because plaintiff 
requested and was granted permission to 
file a new complaint. To this complaint, 
also, defendants demurred. At this point 
plaintiff again changed attorneys and again 
sought and received permission to replead. 
Demurrers were filed, argued, and submit- 
ted, and in due course Judge Jorgensen sus- 
tained the demurrers this time without leave 
to amend. Final judgment was entered for 
defendants, and plaintiff prosecuted an ap- 
peal to the District Court of Appeal at San 
Francisco. It is the decision of this Court, 
affirming Judge Jorgensen’s judgment for 
defendants, that has just been handed down. 


Allegations of the Complaint 


Since the case was never tried, the issues 
turned entirely upon the allegations con- 
tained in the complaint. Defendants’ de- 
murrers challenged the sufficiency of these 
allegations to make out a basis for legal 
recovery against defendants. In other words, 
the demurrers said in effect: Granting (for 
the sake of argument) that all of the facts 
alleged to be true by plaintiff are true, plain- 
tiff would nevertheless not be entitled to 
judgment in his favor. To understand the 
decision, then, it is necessary to have in mind 
the allegations of the complaint. It must 
be remembered, however, that these are 
mere assertions of the plaintiff, unsupported 
by any proof; indeed, there has been no 
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occasion or opportunity for plaintiff to prove 
them or for defendants to disprove them. 
(For this reason the allegations appear in 
italics.) 


Says Speegle— 


The purpose of the Board of Fire Under- 
writers of the Pacific is to dominate and con- 
trol the fire insurance business and the business 
methods of its members, their agents, and 
brokers; to fix rates; to restrain fair compe- 
tition ; to prevent an agent-broker from placing 
insurance non-Board, though this may be to 
the best interests of an insured; to do these 
things by means of coercion and oppressive 
methods, and for the economic advantage of 
members of the Board. 

The local agents association and its members 
acted against plaintiff on behalf of and as 
agents for the Board. 

Speegle had built up an agency and brokerage 
business fairly worth $200,000, and had placed 
insurance both Board and non-Board as the 
occasion dictated, all to the knowledge of the 
Board. His agency contracts did not restrict 
his dealings to Board companies, and were 
subject to the general practice and usage of 
the insurance business that his agency was of 
a permanent and independent nature and not 
subject to cancellation except for lawful cause. 


Beginning early in 1939, the defendants joined 
in a confederation and conspiracy to destroy 
Speegle’s business. To that end he was falsely 
and fraudulently accused of violating his 
agency contracts by placing insurance non- 
Board, and thereafter some of his agency con- 
tracts were purportedly terminated, though 
such termination was in fact a breach of the 
contracts. Subsequently, defendants threatened 
to cause the termination and breach of his 
other agency contracts unless he met two con- 
ditions, namely, to give up all non-Board rep- 
resentation and to discontinue his broker's 
license. Speegle refused to comply with these 
conditions, and defendants carried out their 
threat. Since then they have declined to deal 
further with him or accept insurance business 
from him. , 

These acts of defendants were intended to 
coerce, dominate, injure and destroy Speegle’s 
business; they were improper and constituted 
the imposition of an unlawful restraint on his 
business. The entire procedure was unjustifi- 
able, and was carried out so that defendants 
might gain an economic advantage. As a 
result, Speegle has been damaged in his prop- 
erty, business, goodwill, and loss of commis- 
stons to the tune of $50,000; and he is likewise 
entitled to punitive or exemplary damages in 
the further sum of $100,000. 


The Court's Opinion 


The decision of the three-judge District 
Court of Appeal was written by Judge 
Goodell and concurred in by Judges Nourse 
and Dooling; it runs about 20 typewritten 
pages. 

Although an attempt was made by plaintiff 
to inject an antitrust issue into the case by 
citing the South Eastern Underwriters 
opinion of the United States Supreme Court 
and arguing that the Cartwright Act (Cali- 
fornia’s antitrust statute) must now be held 
applicable to insurance, the court swept this 
point aside on the ground that the Cart- 
wright Act is unconstitutional under a recent 
California decision. The opinion is rested 
entirely upon general principles of contract 
and agency law. 

It is conceded that unjustifiable interference 
by a third party in the contractual relations 
of other parties is actionable in California. 
But this doctrine, says the court, is limited 
to situations where an actual breach of con- 
tract is induced. An agency relationship 
such as exists in the insurance business is 
not a “permanent” affair, but is terminable 
at the will of either party. Even consider- 
ing plaintiff's allegations of the alleged cus- 
tom and usage of the business, they amount 
to no more in legal effect than an assertion 
of contracts terminable at will. 


The language of the complaint charging 
that the defendants acted with malice and 
with intent to injure plaintiff and destroy 
his business may be disregarded. A _ bad 
motive does not make wrongful that which 
is otherwise lawful. The same reasoning 
applies to the claimed “conspiracy”, because 
a conspiracy in and of itself is not action- 
able. Several may do in concert without 
incurring legal liability what any one of 
them may legally do individually. 


So far as imposition of the conditions that 
plaintiff must give up his non-Board rep- 
resentation and his broker’s license is con- 
cerned, the court uses the following signifi- 
cant language: 


“It is argued by (Speegle) that he had a law- 
ful right to act as both agent and broker; 

and that there was nothing in the agency con- 
tracts to the contrary. That may be conceded, 
but still it does not follow that the principal, 
for reasons of its own, and acting entirely on 
its own interests and for its own economic 
advantage, could not at any time object to 
carrying on future relations with (Speegle) if 
he persisted in representing non-Board com- 
panies, which were in competition with Board 
companies. The principal would have the same 
right to impose the condition with respect to 
(Speegle’s) broker’s license. Each party was 
free to end the relation at any time and there- 
fore could impose conditions (unless they were 
illegal) respecting its continuance. If, for in- 
stance, the agent’s territory from 1927 to 1939 
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had included only Monterey County, he could 
have imposed on his principal in 1939, or at any 
other time, the condition that unless he be given 
the agency for Santa Cruz and San Benito 
Counties, as well, he would terminate his exist- 
ing agency contract as to Monterey County. 
The rights of the parties were reciprocal."’ 


Speegle’s petition for rehearing was denied 


May 29. 


SUICIDE OR ACCIDENT: 
DEATH IN THE OLD RED BARN | 


A TRAGIC suicidal conclusion to the 
domestic difficulties of a rural couple, 
worthy of the pen of Thomas Hardy; or 
else merely an accidental death by burning 
which just happened to immediately follow 
domestic difficulties are the conjectural pos- 
sibilities afforded by the case of New York 
Life Insurance Co. v. Schlitt, recently decided 
by the Supreme Court of Canada. In the 
opinion of the majority of the court, the 
evidence did not lead to a finding of suicide. 
One justice dissented. 


George E. Ross, the insured, was a farmer, 
49 years of age and prosperous. His doctor 
described him as a “timid soul”, sensitive to 
ridicule and neighborhood talk, and shy and 
hesitant in the company of women, He was 
insured by the defendant company for 
$6,850, with provisions for double indemnity 
for accidental death. He was burned to 
death in his barn. Claiming that the death 
of Ross was not accidental, the insurance 
company paid the face amount of the policy, 
but refused to pay double indemnity. 


“Lonely Hearts” 


Ross was born on February 11, 1893, and 
at the time of the issuance of the policy, on 
December 9, 1925, was a bachelor. His 
mother was the beneficiary originally named 
in the policy, but this was later changed 
on November 12, 1937, to the executors, 
administrators or assigns of the insured. In 
1938, as a result of correspondence through 
what is called a “friendship” column in a 
newspaper, Ross made the acquaintance of 
Susie Klassen. Susie became housekeeper 
on Ross’ farm. About three months later 
they were married. Not long after the mar- 
riage, they began to quarrel. The wife 
claimed that her husband and the hired man, 
Robert Thomas, tracked mud into the house. 
On several occasions she threatened to leave, 
but apparently made no preparations to carry 
out these threats. 


Family Trouble 


On Sunday, April 26, 1942, another quarrel 
occurred over the tracking of mud into the 


house, and the wife again threatened to 
leave. The hired man was present during 
this quarrel and told Ross that it was time 
he was quitting. Ross and the man went 
out of the house together. When the hired 
man said that either he or Ross’ wife would 
have to leave, Ross asked Thomas to wait 
a few days, and the latter agreed to do so. 
There was also some quarrel between the 
husband and wife as to whether or not the 
wife was working too hard. Thomas, 
the hired man, went to visit a neighbor, and 
did not return until Monday morning. 


On Monday Ross arose about six in the 
morning and went to do the daily chores. 
His wife, meanwhile, prepared breakfast for 
him and then went back to bed. Ross re- 
turned and ate his breakfast alone, and then 
went to the bedroom to inquire if his wife 
were ill. She said that she was not ill, that 
she was merely trying to get some sleep 
since she had not slept during the night. 
Ross went out of the house again. When he 
came back, his wife was up and had started 
to wash the dishes. He asked her if she 
still “figured on leaving”. She said yes. 
According to her testimony, he then said 
that “It would spoil his life if she left him; 
he could not face it, and things like that he 
was telling me; and talking about other 
things too:” Then he went out of the 
house. She had not commenced to pack any 
of her effects, and had not asked him to 
drive her into town. About ten minutes 
after Ross left, his wife went to the porch 
of the house and saw smoke coming out of 
all parts of the barn. She went out into 
the yard, toward the barn, and shouted for 
him, but, not getting any answer, returned 
to the house and telephoned for assistance. 
So far as she could see, all the doors in the 
barn were closed. She opened one door and 
left it open. The barn and the contents 
burned and Ross’ body was found in the 
debris. 


Some Possibilities 


The barn was a frame building about eighty 
feet wide, running east and west, by about 
forty feet. There was a double door in the 
west part of the barn with a strip of cement 
about fifteen feet wide leading from this 
double door northerly across the barn, on 
either side of which strip of cement were 
stalls, which had been planked. Otherwise, 
the earth formed the ground of the barn. 
There was one stairway in the building, 
leading to the loft which extended over the 
whole area, and in the loft there were about 
eight tons of hay. - The barn was wired for 
electricity, the power for which was gen- 
erated outside. There were three or four 
gasoline cans on the premises, one of which 


1945 WHAT THE COURTS ARE DOING 


(349) 




























































' 
{ 
i 
j 
\ 
; 


’ 
¢ 








was kept in a shed with the gasoline pump. 
After the fire, one can was found by Thomas 
on the floor of the barn about fifteen feet 
from Ross’ body. There was no gasoline in 
the can and the top was screwed on tightly. 
Thomas drove a tractor over this, flattened 
it and threw it on a junk pile, and it was 
only later that it was discovered by a police- 
man who then ascertained from Thomas 
what the latter had done. The fuse in the 
shed was intact. 


Ross did not smoke and therefore did not 
always have matches with him. It was 
apparently not disputed that he had been in 
the loft and had fallen where his body was 
found. It was taken for granted that Ross 
had harnessed a team of horses and had 
probably used them to bring some feed, 
which, however, was not brought inside the 
barn but was left outside. 


There was evidence that gasoline was occa- 
sionally used in the barn to shine harnesses. 


Mona Lisa 


The trial judge, who described the widow 
as giving her evidence “with a fatuous grin”, 
held that Ross had committed suicide, and 
dismissed the action. The Appellate Divi- 
sion of the Supreme Court of Alberta re- 
versed this judgment as the five members 
of that court came to the conclusion that 
the insured had not committed suicide. This 
conclusion was affirmed by the Supreme 
Court of Canada. 


The Motive 


Said Kerwin, J.: “It is evident from the 
reasons of the trial judge that if it had not 
been for the evidence of the widow that her 
husband had said he could not face it, etc., 
Mr. Justice O’Connor would have come to 
the conclusion that Ross’ death was due to 
an accident within the meaning of the policy. 
An Appellate Court is in as good a position 
as the trial court, in such a case, to draw 
the proper inference. I agree with the 
Appellate Division that under all the cir- 
cumstances and bearing in mind that no 
question as to financial difficulties could 
arise as Ross’ estate was/valued at $40,000 
with current debts of $400, the evidence does 
not lead to a finding that Ross committed 
suicide. There is a presumption against 








the imputation of crime and motive 
can never be of itself sufficient. . . . The 
only motive suggested in this case,—that 
Ross, being timid as far as public opinion 
was concerned and not liking to be teased 
or made to feel ridiculous, would commit 
suicide rather than have it said that his wife 
had left him—cannot be taken seriously.” 


Accidental Cause 


“The other point mentioned earlier and on 
which counsel for the appellant relied was 
that the plaintiff had to bring himself within 
the terms of the policy, No doubt that is so 
and there must be evidence that Ross’ death 
resulted directly and independently of all 
other causes from bodily injury effected 
solely through external, violent and acci- 
dental cause. It was suggested that this 
required the plaintiff to show that the fire 
itself was started accidentally. This is a 
fallacy. The plaintiff was required only to 
produce such evidence that would warrant 
a court in finding that Ross’ death which 
undoubtedly occurred by reason of the fire, 
resulted from a bodily injury that was ef- 
fected solely through an accidental cause; 
no question rises as to the cause being ex- 
ternal and violent. The fire may have been 
started innocently by Ross, or innocently 
or intentionally by some one else. So long 
as Ross did not start the fire with the in- 
tention of committing suicide or place him- 
self in the barn with that intention after a 
fire had been otherwise started, the plaintiff 
must succeed. The appeal should be dis- 
missed with costs.” 


A Strain on Credulity 


A dissenting opinion was written by Rand, 
J. In his view “I think it clear that there 
is in the whole of the circumstances before 
us, including the weight of the factors in 
experience, sufficient to leave the court in 
doubt whether the death was brought about 
by the act of the deceased or by accident. 
That against years of external routine this 
climax of depression, emotional disturbance, 
motive, intention, fire and death, crowded 
into the space of ten minutes, should be 
accepted as pure coincidence, is too great a 
strain on credulity. In that state of things 
the burden on the respondent has not been 
discharged.” 


Coffin Nails 


Two deaths were recently reported, one in Hollywood and one in New London, 
Connecticut, in each of which, persons were burnt to death when they fell asleep 


while smoking a cigarette. 
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THE TRIALS OF A TRIAL LAWYER 


If the trial lawyer’s lot is not a happy one, 
it is because he has to try, with the equip- 
ment of an ordinary human being, to be a 
universal genius. It is not only that his cases 
often involve some intricate and technical 
phases of expert knowledge, and he must 
be prepared to match the skill of the doctor, 
the engineer, the accountant, and the like. 
But apart from these difficulties, in every 
lawsuit (and even where he has a battery 
of assistants) his, in the final analysis, is the 
responsibility for getting the facts, looking 
up the law, drawing the pleadings, prepar- 
ing the trial brief, drawing the instructions 
and trying the case, all the while keeping 
one eye peeled to see that this activity is 
properly reflected in the record that will go 
the appellate court. The English practice 
divides up some of this burden between the 
solicitor and the barrister; but in the United 
States this whole burden is on the trial 
lawyer. No wonder Chesterton spoke of 
the two really hard trades as the soldier’s 
and the lawyer’s. 7 

Books have not given the trial lawyer a 
great deal of help in the field of “how-to-do- 
it.” Most law books, other than the case 
reports, are written in treatise form, with- 
out any particular thought being given to 
their practical use in the trial of a lawsuit. 
After the trial lawyer has muddled through 
a few trials, he often starts to make up his 
own trial book, with random notes gathered 
through the sweat and tears of actual court- 
room combat, on leading cases of impor- 
tance, short briefs on the commoner points 
of practice, forms for the interrogation of 
witnesses, collections of stock instructions, 
and whatever else is constantly useful in 
his day-to-day trials. But this is ordinarily 
a haphazard process, 


Trial Lawyer's Library 


In the volumes of the Trial Lawyer’s Library 
a series of extremely useful books has been 
written especially for the trial lawyer’s use. 
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They provide a badly needed supplement 
to his commonplace book. The two volumes 
that we have at hand—Accidents in Build- 
ings, and Accidents in Streets by Louis E. 
Schwartz (Trial Attorney’s Publications, 
Inc., Brooklyn, N. Y., 1944, $7.50 per volume) 
—are companion volumes and together pro- 
vide complete general trial briefs for the 
trial of building or street accident cases. 
These are “how” books, practical books on 
practice, and for their purpose a great im- 
provement on the ordinary text treatise. An 
ordinary text on practice will tell the lawyer 
that certain allegations are necessary in a 
complaint, that certain elements must be 
proven. The volumes of the Trial Lawyer’s 
Library show how—give a detailed question- 
naire for obtaining necessary information 
from the client; a composite complaint con- 
taining the actual allegations necessary for 
a good complaint; a detailed outline of 
questions which, God and the witness willing, 
should elicit the required proof. Wherever 
possible, these forms of pleadings, instruc- 
tions, motions, questions to a witness, etc. 
are adapted from reported cases, the cita- 
tions of which are given. 

The volume Accidents in Buildings covers 
the trial preliminaries, with a form of ques- 
tioning of the prospective jurors, the open- 
ing, and the motion to dismiss on the 
opening, all cross-referenced to the cases 
from which these forms are drawn. The 
volume on Accidents in Streets omits the trial 
preliminaries and refers to the companion 
volume. 


An Omnibus Trial Brief 


The heart of each volume is the trial proper. 
Here the various common accident situa- 
tions are covered by a series of forms of 
questions, covering the time and place of 
the accident, the type of property involved, 
its ownership, operation and control, the 
status of the plaintiff, his freedom from con- 
tributory negligence, the occurrence of the 
accident, the negligence claimed, notice, in- 
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juries and damages. All of this is covered 
from both the plaintiff's and the defendant’s 
point of view, and usually with annotations 
to cases from which the forms of question- 
ing have been drawn. To show the practical 
nature of the book, here is an example, from 
Accidents in Streets, of the proof of actual 
notice to the city in a street accident case 
(adapted from the testimony in the case of 
Spirgatis v. Gross Morton Corp., 263 N. Y. 
App. Div. 962): 
Identity of witness 
Q. What was your connection with the 
Contracting Co.? 
A. I was the superintendent in charge of 
the job. 


Q. Will you tell the Court and jury what 
you did with reference to this street in 
question? 

A. I took note of all the obstructions of any 
utilities or sewers prior to grading the street. 


Gave notice 

Q. After making note of these obstructions 
what, if anything, did you do? 

A. I notified all the utility companies, the 
City Water Department and the Sewer 
Department. 

Objection 

Defendant’s Attorney: 
conclusion. 

Ruling 

The Court: Objection overruled, if the wit- 
ness is testifying from his own knowledge. 


I object as being a 


Personal knowledge 

©. The testimony you just gave with re- 
gard to notice, is that from your own 
knowledge? 

A. Yes. 


Q. Did you personally go to the (Queens 
Borough President’s Office) and report 
about this manhole cover? 


A. Yes. 


To whom notice given 


Q. Do you know the name of the person 
that you spoke to? 


A. The man was Mr. F 


Authority to bind the defendant 


Q. Do you know what position he holds 
with the (City of New York)? 

A. At that time he was in charge of main- 
tenance. 


Substance of notice 
Q. And what did you report to him? 


A. I reported the condition of the manhole 
cover so far as the grade is concerned at 
178th Street near 75th Avenue. 

Q. How many times did you give notifica- 
tion to the (Borough President’s Office) ? 
A. I visited the place twice and made sev- 


eral telephone calls to notify them of the 
situation. 


“Spotter” System 


Each book contains a section of approved 
instructions in the various common accident 
situations, with citation to the case in which 
each instruction was approved. Finally 
there is a careful 6l-page index. A special 
feature of these books is a “spotter” system 
by which the various sections of the book 
devoted to a particular kind of accident may 
be easily followed, without the necessity of 
reading parts of the text relating to other 
types of accidents. 

Other volumes in this series of the Trial 
Lawyer’s Library which will interest the 
insurance lawyer are Insurance Policy Ac- 
tions, and Vehicles and Carriers. 


—————— ae IL. J 





Cain’s Dictum Reversed 


“When we get older, and stub off a few toe nails, burn some fingers, and get 
scarred up, our path gradually becomes aglow with the lamp of experience and 


youthful indiscretions are thrown to the discard. 


This state is committed 


to the attractive nuisance doctrine; that is to say, the law of Florida recognizes 
a distinction between the discretion of normal children and that of adults, between 
those who are weak and those who are strong and as to each class exacts a 
degree of care and responsibility commensurate with their age and condition. 
We have to this extent reversed the dictum of Cain and have declared it to be the 
policy of the law of this State that we are our brother’s keeper and that we are 
clothed with a trusteeship as to the care for those of tender years.”—Terrell, J., 
in Johnson, etc. v. Wood, 12 CCH Negligence Cases 109. 
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Automobile Negligence 
and Insurance 


IN THE CURRENT PARADE OF o7- WAT 


AUTOMATIC INSURANCE FOR 
NEWLY-ACQUIRED AUTO. 
MOBILES: 

Necessity of notice (Neb.) 

COLLISION DAMAGES: 

Where a total loss occurs (La.) 


DEPOSITION OF DECEASED 
PARTY: 
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Offered in evidence by adverse 
party (Ohio) 


DEPOSITIONS OF WITNESSES 
IN MILITARY SERVICE: 
ar necessary for continuance 
Cill.) 
FLAMING GASOLINE THROWN 
IN HELPER’S FACE 
Negligence a jury question (Va.) 
INSURANCE QUESTIONS TO 
WITNESS: 


Insurance matter a part of con- 
versation (Minn.) 
IS A TRAIN STOPPED ON CROSS- 
ING A “HIDDEN TRAP”? 
Lack of warning signs or signals 
(Ariz.) page 
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AUTOMATIC INSURANCE FOR 
NEWLY-ACQUIRED AUTOMOBILES 
(NEBRASKA) 


e Necessity of notice 
Perfection of title 





The Chevrolet automobile of the plaintiff 
was insured bv the defendant under a policy 
of collision insurance which provided auto- 
matic insurance for newly-acquired auto- 
mobiles, providing that notice be given to 
the insurer within ten days of the delivery 
to the insured of the new automobile. The 
insurer traded his Chevrolet in on a Dodge 
automobile, which he received on Novem- 
ber 9, 1940. It was not until after the acci- 
dent of December 2, 1940, that plaintiff gave 
notice to the insurer that he had acquired 
anew automobile. A verdict and judgment 
for the plaintiff was reversed on appeal. It 
was the contention of the plaintiff that the 
ten days allowed for notice of a newly- 
acquired automobile should run from No- 
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MINOR CHILD’S RIGHT TO 
SUE PARENT: 


Respondeat superior (Tenn.) 


PEDESTRIAN HIT DURING 
PRACTICE BLACKOUT: 
War-time conditions (Iowa) 


PEDESTRIANS INJURED BY 
a HURLED THROUGH 
Inadequacy of verdict (Ill.) 
PERMISSION TO USE EMPLOY- 

ER’S TRUCK 
Permission not restricted (Cal.) 


RIDE TO WORK—GRATUITY 
OR COMPENSATION? 
Employer’s driving men to work 
(Tenn.) 


TRUCK-TRAILER STRIKES 
STANDING PEDESTRIAN: 
Proximate cause (Ga.) 


WAS THE RENT-A-CAR BAIL- 
MENT TERMINATED? 
Rented truck damaged (Tenn.) 


page 357 


page 358 
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vember 29, 1940, the day on which his title 
was perfected. The court found no merit 
in this contention. “The plaintiff predicates 
his cause of action on the proposition that, 
though he had possession and use of the 
Dodge from November 9, 1940, yet since his 
title thereto was not perfected until Novem- 
ber 29th, he had ten days from that date to 
satisfy the requirements of the insurance 
policy as to notice. In other words, that 
they were satisfied by the notice given on 
December 2d or 3d... . Here the delivery 
and commencement of use took place on 
November 9, 1940, and continued to Decem- 
ber 2, 1940, when the accident occurred. 
No notice of exchange was given to the de- 
fendant until after the accident. These mat- 
ters are without dispute in the evidence. 
The policy of insurance no longer attached 
to the Dodge automobile on December 2, 
1940, hence there was no liability on the 
part of the defendant for the accident in 
question.” Judgment for the plaintiff was 
affirmed.—Blixt v. Home Mutual Insurance 
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Company. Nebraska Supreme Court. March 
16, 1945. 22 CCH Avutomosite Cases 764. 


Roy E. Blixt, Brewster, Neb., Kelly & Deming, 
Evans & Lee, Broken Bow, Neb., for plaintiff, 
appellee. 


L. R. Doyle, Lincoln, Neb., Schaper & Runyan, 
Broken Bow, Neb., for defendant, appellant. 


COLLISION DAMAGES WHERE A 
TOTAL LOSS OCCURS 


(LOUISIANA) 


e Loss of use 
Storage 


Various troublesome property-damage ques- 
tions are resolved in a recent opinion of the 
Louisiana Court of Appeal. The plaintiff's 
car was struck in the rear when it was 
stopped on the roadway in the daytime for 
adjustment of the windshield wiper, which 
had not been operating efficiently. The 
plaintiff’s suit alleged that her car was a 
total loss and itemized her damages as fol- 
lows: $900, representing the value of the 
car at the time of the accident; $840, for 
expense incurred by the plaintiff in making 
28 trips in performance of her official duties 
as Justice of the Peace; and $52.50, for stor- 
age of the wrecked automobile from the 
date of the accident to the filing of the suit. 
Plaintiff had judgment in the court below 
for all of these items. Plaintiff testified that 
the value of the car at the time of the acci- 
dent was $900. She had bought it two years 
before the accident for $1,200, and it had 
been driven 43,000 miles. Plaintiff produced 
two experts, one of whom testified that the 
car could be repaired for $835, and the 
other, that the cost of repair would be 
$880. Both agreed that on account of the 
war, certain necessary parts could not be 
obtained. They did not testify as to the 
value of the car at the time of the accident 
or after the accident. The defendant’s ex- 
pert testified that the cost of the necessary 
repairs to the car would be $300, though 
certain necessary parts could not be ob- 
tained. He further stated that the market 
value of the car at the time of the accident 
was $750, which was $75 higher than the 
value shown in the “Blue Book,” which is 
generally accepted in the automobile busi- 
ness as setting forth the true and sound 
standard of values of used vehicles; that 
the car, in its damaged condition immedi- 
ately after the accident, had a salvage value 
of $250. 

On appeal from the judgment for the plain- 
tiff the court held that the evidence showed 
with reasonable certainty that the car was 
so badly damaged that it could not be re- 
THE 
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stored to its previous good condition. In 
these circumstances, the plaintiff had the 
right to treat the car as a total loss and 
sue for its value as of the time of the acci- 
dent. That value as shown by the testi- 
mony of the defendant’s expert was $750. 
From this the salvage value of $250 should 
be deducted, thus allowing a recovery for 
the value of the car of $500. Since she had 
recovered for the value of the car, the plain- 
tiff cannot be allowed to recover for the 
cost of trips made necessary by the loss of 
use of the car. However, she should be al- 
lowed to recover for the value of the loss 
of use during the period necessary for her 
to determine whether or not the car could 
be repaired or was a total loss. In this case, 
such a period would cover two trips ($60) 
made in the course of her duties as justice 
of peace. As to her claim for the cost of 
storage of the car following the accident, 
she should be allowed storage for a reason- 
able time necessary to determine whether 
the car should be repaired or treated as a 
total loss; this would be fourteen days at 
the most, and she should recover $3.50 stor- 
age cost for this period. The judgment for 
the plaintiff was reduced to the sum of these 
allowable items, i. e., $563.50, and as so 
reduced was affirmed.—Adam y. English, 
appellant. Louisiana Court of Appeal, Par- 


ish of Orleans. April 9, 1945. 22 CCH 
AUTOMOBILE Cases 879, 


Frank H, Langridge, for plaintiff, appellee. 


Porteous, Johnson & Humphrey, for defendant, 
appellant. 


DEPOSITION OF DECEASED PARTY— 
ADMISSION INTO EVIDENCE 


(OHIO) 


e@ Offer by adverse party 
Right of adverse party to testify 





May the dead be caused to speak at the trial 
by the introduction into evidence by the 
adversary of the deceased party’s deposi- 
tion? And if so, may the adversary like- 
wise testify as to the subjects covered by 
the deposition? In a 4-to-3 decision the 
Ohio Supreme Court answers in the affirma- 
tive. The plaintiff brought an action against 
the minor defendant for personal injuries 
sustained in an automobile collision. The 
minor died, an administrator was appointed, 
and the action revived by an agreed entry 
filed within the time provided by law for 
the presentation of claims by creditors of 
the estate of a deceased person. No formal 
presentation of claim in writing was made 
to the administrator. On the trial plaintiff 
was permitted to introduce into evidence 


a deposition made by the deceased minor 
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and to testify as to the matters covered 
in the deposition. Judgment for the plain- 
tiff was appealed to the Court of Appeals 
and there affirmed; the present appeal to 
the Supreme Court followed. It was held 
that no formal presentation of claim to the 
administrator was necessary in view of the 
agreed entry of an order of revivor. As to 
the admission in evidence of the deposition, 
the Ohio Statute, paragraph 8 of Section 
11495, General Code, provides: 


If a party dies and his deposition be offered in 
evidence, the opposite party may testify as to 
all competent matters therein. 


“Appellant admits the right of appellee to 
have taken the deposition of Ransie Dillard 
but insists that such right does not carry 
with it the right to use the deposition upon 
trial. As the appellee had the right under 
Section 11521 and Section 11497, General 
Code, to take Ransie Dillard’s deposition as 
upon cross examination, we are of the opin- 
ion that the appellee had the right to offer 
that deposition upon the trial and thereafter 
the appellee had the right to testify as to 
all competent matters therein. The appel- 
lant contends that inasmuch as the deposi- 
tion was not offered in evidence by him but 
by the appellee the provisions of paragraph 
8 of section 11495, supra, do not apply. We 
agree with what was said by the Court of 
Appeals upon this subject, to wit: ‘Under 
the circumstances, it seems to us that the 
mere fact that the deposition was intro- 
duced by the plaintiff should not defeat his 
right to testify’.” Judgment for the plain- 
tiff was affirmed.—Goehring v. Dillard, etc. 
Dillard, Admr., appellant. Ohio Supreme 
Court. April 4, 1945. 22 CCH AUTOMOBILE 
Cases 920. P 


Brouse, McDowell, May & Bierce, for appellee. 


Wise, Roetzel & Maxon, William A. Kelly, for 
appellant. 


DEPOSITIONS OF WITNESSES IN 
MILITARY SERVICE 


(ILLINOIS) 


e Diligence necessary 
Continuance 


The plaintiffs’ motion for a continuance, 
which the trial court denied, alleged that 
the doctors who would testify to the plain- 
tiffs’ injuries were in military service, and 
that they were the only persons who were 
entirely familiar with the injuries and treat- 
ment of the plaintiffs. After denying the 
plaintiffs’ motion for a continuance, the 
court dismissed the suit for want of prose- 
cution. The motion for a continuance did 
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not state any facts to which the doctors 
would testify; and defendants’ counsel had 
stated that if the plaintiffs’ counsel would 
prepare affidavits as to what the doctors 
would testify to, defendants’ counsel could 
probably admit that the doctors would tes- 
tify to the facts set up in the affidavit. As 
to one doctor, the plaintiffs had six months 
before he went into service in which to 
take his deposition, and after he entered the 
service, had a further opportunity to take 
his deposition. As to the other doctor, the 
motion for a continuance does not allege 
that plaintiffs had no opportunity to take 
his deposition before he went into service. 
“Supreme Court Rule 14... providing that 
it shall be a sufficient showing of diligence 
in seeking to obtain evidence that the absent 
witness is in the military service of the 
United States or of this State, manifestly 
does not apply to a want of diligence before 
the absent witness entered the military serv- 
ice.” The judgment of dismissal for want 
of prosecution was affirmed.—Marshall et 
al. v. The B. F. Goodrich Company, Illinois 
Appellate Court, Second District. April 30, 
1945. 22 CCH AvutTomosiLe Cases 932. 


Charles W. Hadley, Wheaton, IIL, 
Farrar, for plaintiffs, appellants. 


Edwin R. 


Perry & Elliott, Wheaton, Ill., for defendant, 
appellee. 


FLAMING GASOLINE THROWN IN 
HELPER’S FACE 


(VIRGINIA) 
© Negligence a jury question 


Herman Roosevelt Braxton, the plaintiff, 
was a colored boy, eighteen years old, em- 
ployed as a helper by the defendant Flippo 
in his business of selling and delivering 
firewood from a motor-truck. After the 
day’s work was over the defendant Flippo 
was taking his helper Braxton to a friend’s 
home, when engine trouble developed. The 
boy got behind the wheel and drove, while 
Flippo stood on the running board, pouring 
gasoline into the carburetor from a jar. A 
spark ignited the gasoline and the carbu- 
retor caught on fire. Flippo told the boy 
to pull over to the side of the road and 
stop; and Braxton did this. In order that 
he might beat out the fire, he asked the boy 
to hand him the bag on which he was sit- 
ting. 3raxton handed it to him, left his 
seat, stepped down and stood by Flippo. 
The latter says that he never saw Braxton 
get down, but Braxton says that Flippo was 
looking right at him and must have seen 
him. Flippo’s effort to beat out the flame 
failed. Gasoline in the jar caught on fire 
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and, without looking, Flippo threw it away. 
This flaming jar struck Braxton and burned 
him badly, causing him to lose a leg. A 
verdict for the plaintiff was set aside by 
the trial court. This was reversed on appeal. 


“Flippo knew the explosive qualities of 
gasoline. He was familiar with motor 
trucks and must have known that there was 
danger in pouring it into a hot engine. If 
an emergency developed, it was _ self-im- 
posed, and so the doctrine of ‘error in ex- 
tremis’ has no application. Braxton, 
when he stepped down, came and stood by 
Flippo. It was the natural thing for 
him to do. A jury had a right to believe 
that he stood by to help. He was burned, 
not by the flaming engine but by burning 
gasoline in the jar which Flippo—to protect 
himself—threw without looking. It struck 
the defendant and set him on fire. In 
these circumstances, whether or not it was 
negligence for the defendant to throw upon 
the plaintiff, without looking, this jar of 
flaming gasoline, and whether or not it was 
contributory negligence for the defendant 
to be standing near him, are jury questions; 
from which it follows that the jury’s verdict 
should be reinstated and final judgment en- 
tered.”—Braxton, etc. v. Flippo. Virginia 
Supreme Court of Appeals. April 23, 1945. 
22 CCH AvutomosiLe CAsEs 887, 


Allen & Allen, for plaintiff in error. 


J. M. Turner, M, J, Fulton, for defendant in 
error. 


IS A TRAIN STOPPED ON A 
CROSSING A “HIDDEN TRAP”? 


(ARIZONA) 


@ No warning signs or signals 
Rule and exception 


A train stopped on a crossing may or may 
not be a “hidden trap.” Plaintiffs ran into 
such a train stopped across a public high- 
way and sued for damages charging that 
the defendant railroad was negligent in fail- 
ing to provide warning signs and signals, 
thus rendering the train a “hidden trap and 
danger to motorists.” The trial court dis- 
missed the complaint and entered judgment 
for defendants. On appeal the state su- 
preme court cited the general rule and the 
exception concerning the recovery of dam- 
ages when the driver runs an automobile 
into a train standing upon the track: “It is 
almost universally held that usually, when 
the driver of an automobile runs into a 
train standing still across a highway, no 
recovery can be had by the driver for dam- 
ages caused by the collision. But there is 
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an exception to this rule. When the rail- 
road company has failed to give such notice 
of the presence of the track and train as a 
reasonably prudent man would be expected 
to give under the particular circumstances, 
it is guilty of negligence and the question 
of liability is one for the jury.” Since ap- 
pellants relied not on the general rule, but 
on the exception, it was for them to prove 
that the train was a hidden trap. Yet, “no 
circumstances were alleged even tending to 
support the statement that the railroad train 
‘constituted a hidden trap and danger’, leav- 
ing it but a pure conclusion. . . . There 
is quite a difference as to the negligence of 
a defendant if the action had occurred in 
the night time instead of day time, where in 
the day time visibility is more certain in 
our country where there are no fogs nor 
many storms. Again we hold the 
words ‘a hidden trap and danger’ as used 
is a mere conclusion.” Therefore, since ap- 
pellants did not say whether it was day or 
night, stormy or clear, and since they made 
no other allegations which would support 
their statement that the train was a hidden 
trap, the appeal court affirmed the trial 
court’s judgment for the railroad company. 
—Malin et ux., appellants v. Southern Pa- 
cific Company et al. Arizona Supreme Court. 
December 20, 1944. 22 CCH AUTOMOBILE 
Cases 1001. 


Struckmeyer & Struckmeyer, Phoenix, Arizona, 
for appellants. 


Lawrence L. Howe, San Francisco, California, 
for appellees. 


INSURANCE QUESTIONS TO WITNESS 


(MINNESOTA) 


@ Prejudicial error 
Insurance matter a part of conversa- 
tion 





In the cross-examination of the plaintiff 
Jeddeloh, defendant’s counsel asked the 
plaintiff whether, on visiting the defendant 
Hockenhull at his office on the day follow- 
ing the accident, he (the plaintiff) did not 
tell defendant that he had tried to beat the 
defendant’s driver across the intersection. 
The plaintiff denied any such statement. 
When the defendant was called by plaintiff 
for examination as the adverse party, he 
also testified that the plaintiff Jeddeloh had 
not made the statement about trying to beat 
defendant’s car across the intersection. Then 
the plaintiff's counsel went on to ask him 
the following questions: 


“Q. But, did he tell you that he was a laboring 
man and that he did not have much money? 
A. He didn’t say that. We talked about insur- 
ance. Q. He asked you if you had insurance? 
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A. Yes. Q. What did you say? A. I said I 
did. Q. What did you say further? A. I asked 
him if he had some, Q. What did he say? 
A. He said he did.”’ 


Objection to this line of questioning was 
overruled. Further on, the court admitted 
into evidence a paper on which defendant 
had written for the plaintiff the names of 
his insurance company. Then, on redirect 
examination, the plaintiff stated that he had 
no insurance on his car. 


In order to sustain a verdict, the plaintiff 
contended on appeal that the matter of in- 
surance was first brought out by the de- 
fendant in his testimony when being examined 
as the adverse party as to the conversation 
had with the plaintiff at defendant’s shop 
on the day following the accident; and that 
after it had been brought out by the de- 
fendant, the plaintiff then had the right to 
go fully into the matter of insurance. The 
court held that the answer of the defendant 
as to the part of the conversation relating 
to insurance had no connection with the 
plaintiff’s alleged statement that he had 
tried to beat the other car across the inter- 
section. “Hockenhull denied that plaintiff 
had said that he tried to beat the other 
driver across the intersection. That should 
have ended the matter as far as that inquiry 
was concerned. Any testimony elicited con- 
cerning insurance had no reference what- 
ever to that question and was entirely 
irrelevant to it. The question of insurance 
was entirely collateral to the issues involved 
and had no bearing upon the questions of 
negligence or the liability of either party. 

The only reference the court made 
in its charge as to insurance was the fol- 
lowing statement, intermingled with instruc- 
tions as to damages: ‘You will forget any 
insurance in the matter.’ But the damage 
had already been done. The above-quoted 
statement in the charge did not purge the 
record of the error. Permitting such 
repeated references to insurance as appears 
in the instant case constitutes reversible 
error.” Judgment for the plaintiff was re- 
versed and a new trial granted.—Jeddeloh v. 
Hockenhull etc., et al., appellants. Minnesota 
Supreme Court. April 20, 1945. 22 CCH 
AUTOMOBILE CASES 862. 


MINOR CHILD’S RIGHT TO 
SUE PARENT 


(TENNESSEE) 


© Respondeat superior 
Joint tortfeasors 





The father was employed by the dairy com- 
pany to drive its truck and deliver milk. 
One morning he took his twelve-year-old 
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son with him. On the trip back, the engine 
of the truck began to miss, so the father 
drove into a service station. From time to 
time the foot clutch pedal of the truck had 
been sticking when pressed in to disengage 
the clutch. Both the truck owners and the 
driver were aware of this defect when the 
truck was taken out on the morning in ques- 
tion. In stopping the truck at the filling 
station the father, as is customary, pushed 
down the pedal, thus disengaging the an 
Without throwing the lever provided for 
that purpose, and thus definitely and safely 
disengaging the clutch, and without secur- 
ing the truck against movement by the use 
of the handbrake, he dismounted leaving the 
engine running, relying on the expectation 
that the foot pedal would remain in its 
pressed-in condition. A mechanic began in- 
spection of and work upon the motor. Mean- 
while, the young son of Ray Miller, the 
father, stepped to the front of the truck and 
stood there watching the mechanic. As a 
result, apparently, of some slight jar to the 
motor, the foot clutch becoming engaged, 
the truck moved suddenly forward and 
struck and killed the boy. The present suit 
was brought by the boy’s mother as admin- 
istratrix against the father’s employers, the 
owners of the truck. Ordinarily, where the 
liability of the employer is based on the theory 
of respondeat superior, there can be no re- 
covery against the employer if there is no 
liability on the employee. It is a well- 
settled rule that a minor child cannot main- 
tain a tort action against a parent. Neither 
can the child’s administratrix sue where the 
child could not in its lifetime. Therefore, 
on the theory of respondeat superior, there 
would be no liability on the part of the de- 
fendants, the owners of the dairy employing 
the boy’s father. However, the plaintiff 
administratrix sought to avoid the effect of 
this rule on the theory that there was inde- 
pendent negligence of the owners of the 
truck in allowing it to be driven with a 
defective clutch which concurred with the 
negligence of the driver of the truck to cause 
the death of the boy; and that for this inde- 
pendent, concurring negligence the defend- 
ants are liable. But this theory would make 
the defendants joint tortfeasors with the 
father. And though ordinarily there can be 
no action by one joint tortfeasor against 
another for contribution, there is an excep- 
tion to this rule where the negligence of one 
is an omission and negative only, and the 
negligence of him from whom contribution 
is sought is positive. “The driver-employee 
owed to his employers the duty to exercise 
reasonable care in the handling of this truck 
not to injure the deceased. This care he 
certainly did not exercise. And the owners 
of the truck were guilty of an omission only, 
while the driver’s negligence was positive 
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and proximate.” Therefore, if a recovery 
were allowed here, the truck owners could 
recover from the father for any amount they 
might have to pay for the death of the boy. 
Thus, indirectly a recovery would be al- 
lowed a minor from his father for the negli- 
gence of the latter. “Having reached the 
conclusion that this action, for the reasons 
stated, is in ultimate effect one for the death 
of a child against his father, it becomes un- 
necessary to pass upon other questions pre- 
sented, and the judgment must be reversed 
and the suit dismissed.”’ Judgment for the 
plaintiff was reversed.—Graham et al. v. 
Miller. Tennessee Supreme Court. May 4, 
1945. 22 CCH AutomosiLe CAsEs 984. 


A, A. Kelly, South Pittsburg, Tenn., for plain- 
tiffs in error, 


John T. Raulston, South Pittsburg, Tenn., for 
defendant in error. 


PEDESTRIAN STRUCK BY AUTOMOBILE 
DURING PRACTICE BLACKOUT 


(IOWA) 


@ Degree of care 
War-time conditions 





During a practice blackout, a necessary war 
measure, is a motorist held to the same 
degree of care to which he would have been 
held if there had been no such unusual con- 
dition? He is not, argued the defendant in 
this case, a police officer in the city of Cres- 
ton, Iowa, who drove into and fatally injured 
a pedestrian during a practice blackout. The 
officer was on his way toa residential portion 
of the city to stop cars during the black- 
out, and the decedent was assisting in the 
proceedings by calling at nearby houses and 
directing that all lights be extinguished. 
There were no eyewitnesses to the accident, 
and the police officer testified that he did not 
see the pedestrian until he struck him. Plain- 
tiff sought to recover for the wrongful death 
of her intestate, maintaining that the accident 
was caused by the negligence of the police 
officer. Although the defendant contended 
that the death grew out of conditions that 
arose during the blackout and hence out of 
a necessary war measure, the trial court did 
not admit evidence bearing upon this prac- 
tice blackout and did not submit this defense 
for the consideration of the jury. A verdict 
was rendered for plaintiff. Upon submission 
of motions for a new trial, exceptions to in- 
structions and other motions on behalf of 
defendant, the trial court overruled them 
and rendered judgment against the defend- 
ant on the verdict as returned. Upon appeal, 
the state supreme court said: 


“Under the record as presented it is our 
conclusion that the court was correct in its 
various rulings that the authorization for a 
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practice blackout was not a proper defense 
on behalf of the appellant (the police officer), 
would not in itself relievé the appellant of 
liability if negligence in other respects was 
properly shown, and was not a factor to be 
considered by the jury in determining 
whether appellant was negligent. The trial 
court only submitted two grounds of negli- 
gence, namely, the failure to operate the 
automobile so as to be able to stop within 
the assured clear distance ahead, and the 
failure to operate the automobile with proper 
lights being displayed. The statutory re- 
quirements . . . are found in section 5023.01 
of the 1939 Code of Iowa and .. . section 
5033.04 of the Code. We are of the opinion 
that these laws duly enacted by the legisla- 
ture should not be abrogated by reason of 
circumstances arising under conditions such 
as are presented by the record in this appeal. 
; Despite the appellant’s claim that the 
conditions arising by reason of war activities 
should necessarily change the statutory 
duties of a motor vehicle driver, it is our 
conclusion that the grounds of negligence 
as submitted by the trial court were properly 
incorporated in its instructions. We further 
hold that the contentions of the appellant 
that the blackout conditions should be con- 
sidered as a defense are without merit.” 
The judgment of the trial court was there- 
fore affirmed.—Graby, Admx. v. Danner, 
appellant. Iowa Supreme Court. May 8 
1945. 22 CCH Avrtomosite CAsEs 1007. 
Healey & Reynolds, Kenneth H. Davenport, 
Creston, Iowa, for appellant. 

Thomas E. Mullin, George F, Allen, Creston, 
Iowa, for appellee, 
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PEDESTRIANS INJURED BY BODY 
HURLED THROUGH THE AIR 


(ILLINOIS) 


e Inadequacy of award 
Weight of the evidence 
Extent of the injuries 





The body was hurled through the air, struck 
Elinor Avrams in the abdomen and knocked 
her down, and hit Ward Patton with such 
force that he was thrown a distance of about 
eight feet. The unfortunate pedestrian who 
unwittingly injured the bystanders at the 
street intersection had been struck by de- 
fendant’s automobile. The trial court 
rendered a verdict in the sum of $1,500 
for Mrs. Avrams and one for Ward Patton 
in the sum of $100. Plaintiffs moved for a 
new trial, and the lower court denied the 
motion and entered judgment on the ver- 
dicts. Plaintiffs then appealed, contending 
that the awards were grossly inadequate 
and against the manifest weight of the evi- 
dence. The only question for the appeal 
court was whether or not the verdicts were 
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so grossly inadequate that the trial court 
should have allowed plaintiffs’ motion for 
a new trial. 


The appeal court found that the injuries sus- 
tained by Mrs. Avrams were very serious: 
abdominal injuries, a swollen and painful 
foot and ankle, a muscle and deep tissue 
injury to the pectoral wall, etc. She was in 
the hospital almost two months and was 
encased in a plaster cast for seven weeks. 
A physician attended her for almost eight 
months. “Her hospital bill amounted to 
$397.25, her loss of time (from work) from 
June 18, 1942 to February 1, 1943, at the rate 
of $70.00 a month, amounted to more than 
$500.00, and her physician’s bill was $650.00, 
or an aggregate expense of more than the 
$1,500 awarded her by the jury.” Ward 
Patton suffered pains in his head and chest 
which required medical treatment and kept 
him from his painter’s trade for thirty days. 
Continuing dizzy spells prevented him from 
working on high scaffolds and were the 
cause of his losing one job. The court 
therefore held that “the verdicts were so 
grossly inadequate as to be against the mani- 
fest weight of the evidence and the trial court 
erred in denying plaintiffs’ motion for a new 
trial.” The judgments were accordingly re- 
versed and the cause remanded for a retrial. 
—Avrams et al., appellants v. Fuller. Illi- 
nois Appellate Court, First District. April 
19, 1945. Released May 2, 1945. 22 CCH 
AUTOMOBILE CasEs 1023. 

H. H, Patterson, for appellants. 

Rawlins & Wright, for appellee. 


PERMISSION TO USE EMPLOYER’S 
TRUCK NOT RESTRICTED | 


(CALIFORNIA) 


e Employer-employee relationship 
Employee’s wife driving 





The defendant company, engaged in a farm- 
ing enterprise, employed Cahill as a farm 
mechanic to keep its farm machinery in 
repair. It provided him with a Ford pickup 
truck for his exclusive use while in its em- 
ploy. The car was garaged at Cahill’s home. 
It was used on many occasions for his per- 
sonal business, and at least once on a fish- 
ing trip. The company furnished the oil and 
gasoline for the car but made no effort to 
check the mileage or the amount of fuel 
consumed. Printed stickers were attached 
to some of the company’s cars prohibiting 
the use of the machine for private purposes, 
but none was attached to that in possession 
of Cahill. Cahill and his wife and son were 
riding in the car for the purpose of obtain- 
ing some plants and shrubs to be planted at 
the site of a new home. On this trip, while 
Mrs. Cahill was driving, a collision occurred 
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between the car and an automobile driven 
by Thornburgh, as a result of which the 
latter was killed and others in his car seri- 
ously injured, Cahill’s employer was sued, 
and at the trial the court directed a verdict 
for the defendant on the ground that there 
was no substantial evidence that the truck 
was being operated with the permission of 
the owner of the vehicle. California has a 
statute making the owner of a car liable for 
damage caused by a permissive user of his 
car. In reversing the holding of the trial 
court and in holding that there was sufficient 
evidence to go to the jury on the question 
of permissive user, the court said: “Here 
the employer and the employee relationship 
existed. The defendant employer gave ex- 
clusive possession and permission for the 
use of the vehicle to its employee, and, ac- 
cording to the testimony most favorable to 
the plaintiff, without restrictions upon its 
use, without effort to check the mileage, or 
the consumption of gasoline or otherwise 
supervise or limit the use of the car. Evi- 
dence of employer and employee relationship 
together with the other factors mentioned 
would support an inference that the vehicle 
was being driven with the permission of 
the owner... . The fact that at the time of 
the accident the wife of the defendant Cahill 
was operating the vehicle would not defeat 
recovery. Mr. Cahill was in the car and his 
wife was driving with his consent. If an 
automobile is being driven by another with 
the consent of the permittee, where the per- 
mittee accompanies the driver, the owner 
is liable...” Judgment for the defendant 
was reversed.—Burgess etc., et al., appel- 
lants v. Cahill et al., defendants, H. P. Garin 
Co., respondent. California Supreme Court. 
In Bank. May 4, 1945. 22 CCH Auvto- 
MOBILE CASES 962. 

Gumpert & Mazzera, Bank of America Bldg., 
Stockton, Cal., for appellants. 

Neumiller & Ditz, Bank of America Bldg., Stock- 
ton, Cal., for respondent. 


A RIDE TO WORK-GRATUITY OR 
PART OF THE EMPLOYMENT 
CONTRACT? 


(TENNESSEE) 


e Employer’s driving men to work 
Automobile insurer v. compensation 
insurer 





A ride back and forth to work may be a 
mere gratuity, or it may be a part of the 
employment agreement. Brown and Farr 
had been cutting timber for Spradling, the 
insured, who operated a sawmill. They told 
him they could not continue to do this work 
because they had no way of getting to and 
from work. Spradling induced them to stay 
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and work for him by the hour, and agreed 
to haul them to work free of charge when- 
ever one of his trucks was going their way. 
One day while riding in their employer's 
truck, Brown and Farr were killed in a col- 
lision, Spradling, the employer, was insured 
for both workmen’s compensation and public 
liability arising out of the use of the truck. 
He notified both insurers. Spradling joined 
with the compensation insurer in a declara- 
tory judgment petition, in which the chan- 
cellor found that the accident did not arise 
out of and in the course of the decedent’s 
employment. Learning of this action, the 
automobile insurer denied liability under 
its policy. Spradling thereupon brought 
the present action to set aside the decree 
exonerating the compensation insurer from 
liability, and to adjudicate the liability of 
the automobile insurer. The chancellor 
found for the compensation insurer, The 
Court of Appeals reversed this holding and 
found for the automobile insurer, i. e., that 
the accident was one arising out of and in 
the course of the employment and that the 
compensation insurer was liable. On appeal 
to the Tennessee Supreme Court this find- 
ing was upheld. 


“The evidence is undisputed that these 
employees were reluctant and unwilling to 
undertake to cut the timber because of the 
difficulty of transportation to and from their 
place of work, It is also clear that only 
when Spradling agreed either (1) as he 
first stated, to furnish the transportation, 
or (2) according to his testimony and later 
statement, to furnish the transportation if 
he or his trucks were making the trip, that 
Brown and Farr did undertake the job. 
Clearly, therefore, the agreement of Sprad- 
ling to furnish transportation (no matter 
what the exact details of that agreement 
were) was the determining factor which 
induced the men to become the employees 
of Spradling on the job to which they were 
going when the fatal accident occurred. It 
follows that the fact that Brown and Farr 
were passengers in Spradling’s car was 
clearly and definitely related to their em- 
ployment, and that they were where they 
were, within the course and scope of their 
employment. We are qware that the injury 
to be compensable, must arise not only in 
the course, but also out of the employment. 

It cannot be doubted that Brown and 
Farr were in the car, going where they were 
going ‘in the course’ of their employment 
and to us it seems equally clear that the 
injuries arose ‘out of their employment’ for 
the same reason. ... Here it cannot be 
doubted that the trip was that of Spradling, 
the employer, and injuries sustained thereon 
were compensable under the Workmen’s 
Compensation Act.”—Spradling v. Bituminous 
Casualty Corp. et. al. Tennessee Supreme 
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Court. May 4, 1945. 22 CCH AvuTOMOBILE 
CASEs 965. 

S. H. Dunn, Oliver & Mears, Crawford & Craw- 
ford, Maryville, Tenn., for Farr & Brown, 
Hodges & Doughty, Knoxville, Tenn., for Bitu- 
minous Casualty Corporation. 


Goddard & Gamble, Maryville, Tenn., R, R. 
Kramer, Knoxville, Tenn., for Tennessee Auto- 
mobile Insurance Company. 


TRUCK-TRAILER STRIKES BOY STAND- 
ING ON SHOULDER OF ROAD 


(GEORGIA) 


e Proximate cause 
Circumstantial evidence 





“My name is Louis Hood. I live back down 
in the country from Morrow. I knew Glen 
George. I know when he was killed. I was 
standing looking at him when he got killed. 
I was standing on Mr. Mundy’s store porch 
and Glen was just across the street from 
me. I saw the tractor and trailer come up 
there. I had seen Glen beforehand at the 
tractor. It was about 150 or 200 yards from 
him when he waved at it. He was standing 
just on the shoulder of the road. I could 
see him and see the tractor as it approached. 
I seen the tractor got up even with him and 
the next thing I seen Glen was wound up 
in the dollies under the trailer.” This is the 
testimony of the only person who witnessed 
the accident which caused the death of 
sixteen-year-old Glen George. It had been 
prearranged that Charlie Character, the 
truck driver, was to stop for the boy and let 
him ride to Atlanta. According to Louis 
Hood, the driver slowed down just befove 
reaching Glen, as though he were going to 
stop, and then speeded up again. After 
striking the boy, the truck ran on about 
100 feet, dragging the body of the boy. The 
boy’s mother sued the dairy company which 
owned the truck charging negligence on the 
part of Charlie Character, the company’s 
agent. Defendant demurred to the petition 
but the demurrer was overruled, and after 
a jury verdict for plaintiff, defendant’s mo- 
tion for a new trial was overruled. 


The court of appeals saw the case as pre- 
senting “an issue for the jury as to the 
alleged negligence of the driver of the truck, 
and as to whether it was the proximate cause 
of the boy’s death.” The opinion continues: 
“We do not think the case in this respect is 
dependent on circumstantial evidence... . 
The witness, Hood, was standing on the 
store porch just across the street from 
where the accident happened and he testi- 
fied that he was looking at the boy and 
the truck when the accident occurred. The 
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weight and credibility of his testimony was 
a matter exclusively for the jury to pass on. 
We are of the opinion that the verdict for 
the plaintiff was authorized, and that the 
court did not err in overruling the motion 
for a new trial.” The judgment of the trial 
court was accordingly affirmed. Judge Fel- 
ton, however, in a dissenting opinion said 
that he did not think the evidence showed 
that the negligence of the driver was the 
proximate cause of Glen’s death. “From 
Louis Hood’s testimony and his reference 
to the photographs in the record, it appears 
that he was on the opposite side of the road 
from the truck and trailer when the mis- 
fortune occurred. He did not state the cause 
of the injury except by way of conjecture. 

Ordinarily it would be a question for a 
jury to choose between a witness’ contradic- 
tory statements but in this case it is an in- 
escapable conclusion that the witness did not 
and could not have seen how the misfortune 
occurred from where he was standing and 
that he didn’t intend so to testify... . It 
was impossible for him to see what part of 
the tractor or trailer hit the boy or just 
what caused him to fall or be knocked under 
the trailer. It is just as reasonable to say 
that the boy attempted to board the tractor 
while it was in motion and that he lost his 
footing. The cause of the injury is based 
solely on circumstantial evidence and the 
answer to the proximate cause is just as 
consistent with accident or the boy’s negli- 
gence as it is with negligence of the driver. 
... Furthermore there is no evidence that 
the driver was negligent in continuing to 
drive the truck [after striking the boy]. 
: This situation makes the proximate 
cause of the injury a pure question of cir- 
cumstantial evidence and under the well 
known principle that where the evidence is 
circumstantial and is equally consistent with 
two opposing theories, one of liability and 
one of non-liability, a verdict for the party 
having the burden of proof is unauthorized.” 
—Aristocrat Dairy Products Company, Inc. 
v. George. Georgia Court of Appeals. April 
21, 1945. 22 CCH Aurtomopsite CAseEs 994. 


W. E. Armistead, T. J. Long, Atlanta, Georgia, 
for plaintiff. 


O. J. Coogler, Jonesboro, Georgia, E. 
Atlanta, Georgia, for defendant. 
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WAS THE RENT-A-CAR 
BAILMENT TERMINATED? 


(TENNESSEE) 


@ Rented truck damaged 
Recovery of deposit 





Plaintiff deposited $10 with the defendant 
U-Drive-It Company, and hired one of its 
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trucks. After using the truck, plaintiff’s son 
doing the driving, they returned and started 
to drive into defendant’s garage. The en- 
trance was blocked by another truck which a 
colored employee of defendant was “gassing 
up” at its pump. He asked them to back 
out and leave the truck in the street near 
the garage entrance. Accordingly, plaintiff's 
son parked it alongside the pavement a 
few feet above the entrance, “cut the front 
wheels into the curb,” turned off the motor, 
pulled up the hand brake, and they left it 
in that position. After plaintiff got out and 
about the time his son was getting out, this 
employee came and inspected the truck, 
found nothing wrong with it, made a record 
of the mileage on the speedometer, and 
took it to defendant’s office. Plaintiff and 
his son also went inside the garage. The 
street there was on a steep incline. While 
plaintiff was at the window of defendant’s 
office waiting for its manager to figure the 
charges for the truck rental, they heard a 
crash. Going outside, they found that, in 
some way unexplained, the left wheels of 
the truck had mounted the curb and it had 
rolled down some thirty feet and damaged 
itself by striking another truck parked there. 
The deposit for the rental of the truck was 
$10. The cost of repairing the damage was 
$55.35. The charges for the hire of the truck 
was $3.29. Defendant’s manager kept the 
balance of the deposit to apply on the dam- 
ages; so the plaintiff sued to recover the 
balance of his deposit. The defendant filed 
a cross-action claiming for damages to the 
truck by reason of the negligence of the 
plaintiff. On appeal, the defendant con- 
tended that under the terms of the rental 
contract, the renter was made liable for 
damage caused “whether by negligence of 
the renter or otherwise.” Aside from the 
question of whether or not the defendant 
could make such a claim in view of its 
written pleading averring negligence, the 
court said that “we think the evidence shows 
without contradiction that plaintiff had re- 
turned the truck, defendant had accepted it, 
the bailment had terminated, and plaintiff's 
obligation on the contract had ended before 
the damages to the truck occurred.” There- 
fore, a judgment for the defendant on the 
cross-action was reversed, and a judgment 
for the plaintiff entered—Slowey v. U-Drive- 
It Company, Inc. Tennessee Court of Ap- 
peals, Middle Section at Nashville. April 
28, 1945. 22 CCH Automosite CAsEs 986. 


D. F. Blackmon, Nashville, Tenn., for plaintiff 
in error. 


Goodpasture & Carpenter, Nashville, Tenn., for 
defendant in error. 


AUTOMOBILE 









































Fire and Casualty 


IN THE CURRENT PARADE OF CASES PMLEOEIDEUEUEEOUADEA MU EET AN OUETT END EAL AAAS EUAN RATAN TD 


FAILURE OF INSURER TO 
SETTLE JUDGMENT: 


Good faith of insurer (III.) page 362 
INSURED’S FRAUD IN COLLEC- 
TION OF FIRE INSURANCE: 
Summary judgment ( Miss.) page 363 
JEWELER’S BLOCK POLICY— 
PROOF OF CONVERSION: 


Burden of proving conversion on 
insurer (N. Y.) page 364 
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FAILURE OF LIABILITY INSURER 
TO SETTLE JUDGMENT 


(ILLINOIS) 


© Good faith of insurer 
Error in instruction 


Though the limit of its public liability insur- 
ance was $10,000, a judgment for personal 
injuries was entered against the insured, 
Olympia Fields Country Club, for $20,000. 
The insured paid the judgment and filed the 
present suit to recover from its liability in- 
surer the sum in excess of policy limits that 
insured was forced to expend to satisfy the 
judgment. While the injury suit was filed 
for $50,000, the plaintiff's attorney offered to 
settle before trial for $3,500. However, the 
defendant insurer turned down this offer to 
settle. During the course of the trial, a 
conference was had in the judge’s chambers, 
and the attorney for the insured said that he 
had been unable to get the insurer to pay 
$3,500. The case went to the jury, and a 
verdict for $20,000 was returned for the 
plaintiff. After judgment for the plaintiff 
for $20,000, the plaintiff’s attorney offered 
to settle the judgment for $8,000. The de- 
fendant’s attorney (appointed by the insurer) 
communicated the offer to the claim agent of 
the insurance company, and recommended 
its acceptance; the offer was refused. After 
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LOAN RECEIPTS—ATTACKING 
BY PAROL EVIDENCE: 


Real party in interest (N. Y.) page 363 


LOSS OF TRUNK CONTAINING 
JEWELRY: 


Liability of bailee for hire (Neb.) page 365 


“USE AND OCCUPANCY”—APPLI- 
CATION OF CO-INSURANCE: 


Warehouse destroyed by fire (La.) page 365 


the judgment was affirmed on appeal, it was 
paid, and the present suit was brought, by 
the insured, alleging that the insurer had 
failed to exercise good faith in arbitrarily 
and unreasonably refusing to settle the pending 
suit for $3,500, and in refusing to settle 
the judgment of $20,000 for $8,000, contrar, 
to the advice of its attorney. The insured 
recovered judgment in the court below. On 
appeal it was held that the insurer had 
failed to exercise good faith in refusing to 
settle the judgment for $8,000, against the 
advice of its attorney. However, the trial 
court erroneously instructed the jury that 
“when defendant arbitrarily and unreason- 
ably refused to compromise and con- 
trary to the advice of its attorney refused 
to compromise it failed to exercise 
good faith,” since this charge was a manda- 
tory one and clearly assumed that plaintiff 
proved facts that it was obliged to prove in 
order to make out a prima facie case. Judg- 
ment for the plaintiff was reversed and the 
cause remanded for a new trial.—Olympia 
Fields Country Club v. Bankers Indemnity 
Ins. Co. Illinois Appellate Court, First Dis- 
trict. April 19, 1945. Released May 2, 1945. 
5 CCH Fire ann Casuatty Cases 511. 
Poppenhusen, Johnston, Thompson & Raymond, 
for appellant. 

Gotthard A, Dahlberg, for appellee. 
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INSURED’S FRAUD IN COLLECTION 
OF FIRE INSURANCE 


(MISSISSIPPI) 


@ Summary judgment 
Right to jury trial 


The plaintiff fire insurance company brought 
this action against the insured company, a 
corporation, its president, and the mill super- 
intendent to recover damages for fraudu- 
lently concealing the fact that the mill was 
set on fire to collect the insurance and induc- 
ing the insurer to pay for the loss. The 
defendant insured admitted that it had re- 
covered for the fire loss, but denied that 
Sanders, its president and treasurer, was 
the sole stockholder or exercised full con- 
trol of the company, and denied that he 
had any authority to conspire, or that he 
did conspire, so as to bind the company. 
The trial court rendered summary judgment 
for the defendants on the grounds that, in 
Mississippi, evidence of a fraud must amount 
to more than a preponderance; that the testi- 
mony of one of the insurer’s witnesses was 
unreasonable, and that he was so impeached 
as to be unworthy of belief; and that the 
statements of plaintiff’s other witnesses were 
only hearsay. On appeal it was held that 
summary judgment should not have been 
granted 


“A jury trial had been demanded in this 
case, and it being a suit at common law, 
was a constitutional right. The success of 
an attempt to impeach a witness is always 
a jury question, as is the credibility of the 
witnesses where they contradict one another, 
or themselves. We do not think the judge 
ought on a motion for summary judgment to 
have considered the affidavits attacking or 
sustaining the character of the witness. He 
should not have concerned himself at this 
time with the question what he would do 
if the jury should render a verdict for plain- 
tiffs. A judge indeed does not know what 
he would do in that regard until he has 
heard the trial in open court before the jury 
and has the benefit of the opinion of the 
jury expressed in their verdict. Only when 
the evidence is such that it is clear the jury 
would have none to go on, though they 
believed that unfavorable to the movant for 
summary judgment, can the motion be sus- 
tained and a jury trial denied. . . . The 
case is such in our opinion that it ought to 
be fully developed before a jury in regular 
course, and not disposed of by summary 
judgment.” — Firemen’s Mutual Insurance 
Company et al., appellants v. Aponaug 
Manufacturing Company, Inc., et al. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. May 11, 1945. 5 CCH Fire anp Cas- 
UALTY CAsEs 526. 
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Ross R, Barnett, Rufus Creekmore, H. H,. Creek- 
more, Jackson, Miss., for appellants. 


Ben F. Cameron, Lester E. Wills, Meridian, 
Miss., Japtha F. Barbour, Sr., Yazoo City, Miss., 
Toxey Hall, Lee D. Hall, Columbia, Miss., for 
appellees. 


LOAN RECEIPTS MAY NOT BE 
IMPUGNED BY PAROL EVIDENCE 


(NEW YORK) 


e Real party in interest 
Separate trial of issue 


The intermediate appellate courts of the 
State of New York continue to struggle 
with the problem of loan receipts and “the 
real party in interest” statute. (A decision 
by the Court of Appeals would do much 
to clear up a confused situation.) In the 
latest case, merchandise belonging to each 
of the plaintiffs was damaged by fire while 
on defendants’ premises. Each of the plain- 
tiffs was insured for the loss, the amount 
of which was advanced to them under loan 
receipt agreements, and the present actions 
were brought in the names of the plaintiffs 
to recover from the parties at fault for the 
loss. The defendants raised a separate de- 
fense, that the plaintiffs were not the real 
parties in interest. Plaintiffs moved for a 
separate trial of this issue. The motion was 
granted, and on the separate trial the court 
submitted to the jury the question of whether 
the transactions constituted loans to the plain- 
tiffs by their insurers or payment of the 
losses. The jury found this issue for the 
defendants, i. e., that the transactions were 
not loans but payment of losses. Plain- 
tiffs’ appeal raised the question of the 
propriety of the trial judge’s submitting to 
the jury on the separate trial, the issue of 
whether or not the transactions were loans 
or payments. On the appeal, this was held 
to be error. “We think the loan agreements 
by which the legal rights of the insurers 
and their assured were consciously and de- 
liberately established may not be impugned 
by evidence tending to impair their effect. 
The purpose of the agreements was to secure 
for the insured an amount equivalent to their 
loss without subjecting the assured to the 
risk of liability for the repayment of the 
loans in the event that no recovery against 
a third party could be had, and without 
transferring to the insurer by subrogation 

the title to the claims. The parties had 
the right so to shape their transactions that 
title would reside wherever they saw fit. 
(Luckenbach v. McCahan, 248 U. S. 139.) So 
long as the wrongdoer against whom the 
cause of action is asserted is not subjected to 
the danger of a double recovery, he is in 
no position to complain. There is no such 
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danger where, by agreement of the parties, 
the title to the cause of action resides in the 
plaintiff. It is idle, therefore, to contend 
that such a loan agreement is a ‘sham’ or a 
‘fiction’ which should be ignored.” The 
order on the separate defenses was reversed, 
with directions that the plaintiffs’ motions 
for a directed verdict on the separate de- 
fenses should be granted—Sosnow, Kranz & 
Simcoe, Inc., et al., appellants v. Storatti Cor- 
poration et al. New York Supreme Court, 
Appellate Division, First Department. April 
20, 1945. 5 CCH Fire anp CASUALTY CASES 
485. 

John M. Aherene, James M. Hughes, Bigham, 
Englar, Jones & Houston, for appellants. 
Lewis F. X. Cotignola, Thomas M. Russell, 
George Natanson, Coughlan & Russell, Harte & 
Natanson, for respondents. 


JEWELER’S BLOCK INSURANCE 
POLICY—BURDEN OF PROVING 
CONVERSION 


(NEW YORK) 
® Burden on insurer 
Consignment shipment 
Theft or conversion 


The Chase Rand Corporation were whole- 
sale jewelers. On a so-called memorandum 
agreement, they shipped certain jewelry to 
Ben Levit, who was engaged in the jewelry 
business in San Antonio, Texas. Under the 
agreement, title to the goods delivered to 
Levit would not pass to him until any selection 
that he might make had been approved by 
the corporation and a bill rendered to him. 
Levit assumed full responsibility to the cor- 
poration for loss or damage otf the goods. 
sen Levit entrusted certain items of jewelry 
received to his nephew, Hyman Levit, who 
as a salesman for Ben Levit traveled through 
Texas seeking customers for the goods. 
About twelve miles east of El Paso, at 
about 11:30 P. M., Hyman was discovered 
by motorists whom he hailed. He told them 
that he had pulled his car over to the side 
of the road to fix a flat tire. He was en- 
gaged in fixing it for about thirty minutes, 
and while still so engaged, in a stooping 
position, two men came towards him, one 
of whom struck him on the head with a 
metal tire tool. He had some slight scratches 
on his head, but there was no blood. When 
his broken glasses were found nearby, Hy- 
man said that the men had knocked his 
glasses off also. He claimed that he had 
been knocked unconscious for about fifteen 
minutes, and when he came to, he found 
that he had been robbed of $30,000 worth 
of jewelry, including the items of jewelry 
belonging to the plaintiff corporation. He 
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also claimed that he had been robbed of his 
wallet, containing $55 in cash, and of his 
ignition key. The passing motorists changed 
the “flat” tire, and towed Hyman’s car to 
the nearest gas station, where Hyman was 
interviewed by the sheriff. Levit thanked 
the motorists who had helped him, and 
bought soft drinks for some members of the 
group. He paid for his purchases with a one 
dollar bill, which he took from a wallet or bill 
fold. Moreover, one of the attendants at 
the service station examined the inner tube 
of the tire of Levit’s car that was supposed 
to have gone flat, and failed to find that it 
was punctured, or had any other defect. He 
filled the tube with air, and raised its pres- 
sure to 32 pounds. He then put the tube in 
a water vat, where it was left overnight 
The next morning the air pressure within 
the tube was practically the same as it had 
been the night before. Said the trial judge: 
“While it may be that the valve on the tube 
leaked air when it was subjected to strain 
on the road, and thus brought about defla- 
tion of the tire, I am far from satisfied that 
this occurred, or that Levit was robbed. So 
far as this case is concerned, and aside from 
hearsay evidence, there is no proof as 

what, if any untoward event overtook him.” 
The defendant insurance company refused 
to pay the claim of the corporation which 
has consigned the jewelry to Ben Levit. It 
relied on an exception in the policy excusing 
it from liability if a loss results from a theft 
or conversion by the person to whom the 
jewelry has been consigned. The court, 
while expressing doubts as to exactly what 
had happened to the consigned jewelry, said 
that the burden of proving the defense made 
was on the insurer, and it had not sustained 
the burden of proof. “I do not believe that 
plaintiff is required, as defendant contends, 
to bear the burden of proving the loss was 
due to the robbery of Hyman Levit. ; 
Plaintiff’s sole obligation was to furnish de- 
fendant with such explanation as it, in good 
faith, received and accepted concerning the 
time and cause of the loss, and this it has 
done. If plaintiff were required to go fur- 
ther and, as it were, guarantee the accuracy 
of the explanation of a loss that might be 
given to it, by the person into whose cus- 
tody goods had rightfully been given, and 
who, in reality, might himself be guilty of 
a fraud that was unknown to plaintiff, the 
inclusive character of the coverage of the 
insurance policy would be a delusion, and 
a snare. If it should actually be that the 
custodian of the chattels converted the same, 
and was thus guilty of a breach of trust, 
the defendant should establish the fact.”— 
Chase Rand Corporation, plaintiff v. Central 
Insurance Co. of Baltimore, defendant. 
United States District Court, Southern Dis- 
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trict of New York, April 9, 1945. 5 CCH 
Fire AND CASUALTY CAsEs 479, 

Rothstein & Korzenik, Martin Kolbrener, for 
plaintiff. 


Kaufman & Cronan, Jesse Climenko, for de- 
fendant. 


LOSS OF TRUNK CONTAINING 
JEWELRY 


(NEBRASKA) 
e Liability of bailee for hire 
Burden-of-proof instructions 
Comparative negligence 


$45,000 worth of jewelry was contained in 
the truck that plaintiff's salesman turned 
over to one of the porters employed by the 
defendant hotel. The salesman was check- 
ing out of the hotel and instructed the porter 
to deliver the trunk to the transfer company 
for shipment on an. evening train. The 
porter gave the salesman a claim check for 
the trunk and placed it unguarded on a load- 
ing platform exposed to the alley and to the 
public outside of the hotel. The trunk dis- 
appeared from the loading platform, and the 
salesman’s employer sued the hotel for 
negligence. There was a conflict in the evi- 
dence as to whether or not the salesman in- 
formed the porter of the valuable contents 
of the trunk. The jury found that the sales- 
man failed to inform defendant of the valu- 
able contents of the trunk, and it rendered 
a verdict for the hotel. On appeal, plaintiff 
contended that the rule in Nebraska placed 
the burden on a bailee for hire to show that 
property entrusted to his care was lost with- 
out negligence on its part, and, that the trial 
court erred in refusing to give a requested 
instruction which would have shifted the 
burden of proof to defendant. The Neb- 
raska Supreme Court held that the burden 
of proof did not shift, although the burden 
of going forward with the evidence did; and 
that no error was committed in refusing the 
instruction. The bailment in this instance 
was a bailment for hire although no direct 
hire was paid for the bailment, since it was 
a necessary incident of a business in which 
the bailee made a profit. The instructions 
given properly placed the burden of proof 
as to negligence, contributory negligence 
and the degree of care required of the hotel. 
Since the negligence of the plaintiff's sales- 
man in failing to inform the porter of the 
value of the contents of the trunk was more 
than “slight negligence”, the comparative 
negligence doctrine was not applicable. 
Judgment for the defendant was affirmed.— 
Shiman Brothers & Co., Inc. v. Nebraska Na- 
tional Hotel Co. Nebraska Supreme Court. 
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May 4, 1945. 5 CCH Fire Anp CASUALTY 
Cases 542. 


Rosewater, Mecham, Shackelford & Stoehr, 
Omaha, Neb., for plaintiff, appellant. 


Gaines & Shoemaker, Omaha, Neb., for defend- 
ant, appellee. 


“USE AND OCCUPANCY” IS AN 
IMMOVABLE INCORPOREAL 
PROPERTY RIGHT 
(LOUISIANA) 
e Application of co-insurance clause 
Warehouse destroyed by fire 


Nhether or not the “use and occupancy” 
insurance on the insured’s cotton warehouse 
was subject to the co-insurance clause de- 
pended on whether, under the Louisiana 
statutes, “use and occupancy” was to be con- 
sidered “personal or movable property”. 
The statute forbids the inclusion of any 
clause in an insurance policy providing that 
the insured shall be liable as co-insurer with 
the company for any part of the loss or 
damage which may be occasioned by fire, 
lightning or windstorm; but contains a proviso 
“that the provisions of this act shall not 
apply to policies issued upon property valued 
at more than $25,000 at the time of issuance 
of said policy, or upon personal or movable 
property.” The statutes providing for the 
classification of property as movable or im- 
movable direct that incorporeal property be 
placed in one or the other of these classes 
according to the object to which the in- 
corporeal property or right applies. There- 
fore, the right of “use and occupancy” of 
the insured’s warehouse must be classified 
as immovable property. The insurer was 
liable under the policy for the profits and 
expenses sustained during the time that 
would be required to rebuild the warehouse. 
The warehouse was rebuilt within three 
months. For this period the unearned profits 
and running expenses amounted to $7,240.57. 
“Our conclusion is that the property on 
which the insurance policy was issued was 
immovable property, and that it was not 
worth as much as $25,000 at the time of 
the issuance of the policy, and hence that 
Act 136 of 1922 was applicable to the policy 
and nullified the co-insurance clause.” Judg- 
ment for the full amount of the loss was 
afirmed.—Arcadia Bonded Warehouse Co., 
Inc. v. National Union Fire Insurance Co. 
Louisiana Supreme Court. June 1, 1944. 
5 CCH Fire ann Casuatty Cases 473. 


Goff, Goff & Caskey, Arcadia, La., for plaintiff, 
appellee. 


Coleman & Morgan, Shreveport, La., for defend- 
ant, appellant. 
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IN THE CURRENT PARADE OF Oy WY AIM 


ACCIDENTAL DEATH OR 
MURDER BY BLACKJACK? 


Murder of insured by beneficiary 
(Ala.) page 366 


ACCIDENTALLY KILLED IN THE 
COMMISSION OF A FELONY: 
Felony exclusion clause ( Mo.) 


DEATH WHILE TRAINING AS 
ARMY TANK CREW-MAN: 
Double indemnity (lIa.) 


FALSE ANSWERS AS TO PRIOR 
MEDICAL TREATMENT: 
Routine check-up ( Mich.) 


GUADALCANAL OUT OF BOUNDS 
FOR BURIAL BENEFIT: 
Burial association—Death of mem- 
ber on Guadalcanal (N. C.) 


page 367 


page 367 


page 368 


page 368 


INSURANCE ON AN ARRESTED 


MURDERER: 
Public policy—Waiver of exclusion 
clause (Tenn.) page 369 


LOSS OF LETTER REQUESTING 
CHANGE OF BENEFICIARY: 
Rival claim to proceeds (N. Y.) page 369 
PRESUMPTION Aa eey SUI- 
CIDE NOT FOR JUR 
Jury instructed on iaeeties 


(N. J.) page 370 
PROPERTY SETTLEMENT 
AGREEMENT 
Husband and. wife (Cal.) page 371 


RELINQUISHMENT OF RIGHT TO 
CHANGE BENEFICIARIES: 
Insured’s right to policy loan (Cal.) page 371 
SUICIDE AND ACCIDENTAL 
DEATH: 


Burden of proof (La.) page 372 
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ACCIDENTAL DEATH OR 
MURDER BY BLACKJACK? — 


(ALABAMA) 


e@ Murder of insured by beneficiary 
Alleged automobile accident 


Was it murder or accidental death? In the 
reviewing court’s opinion the death of the 
insured was not caused by the force of the 
impact when the car in which she and her 
husband were riding collided with a tree, 
but was caused by a blow from a blackjack. 
Her husband was the sole survivor of the 
collision on the lonely mountain road, and 
his version was that the lights of the car 
had gone out for a moment and the car 
crashed into a tree. He admitted that he 
had a blackjack in the car at the time of 
the accident, but after the accident it could 
not be found. Doctors present at the au- 
topsy testified that the skull fracture of 
which the wife died was not caused by col- 
lision of the car with a tree, but by a blow 
from a blackjack. At the time of her death 
the plaintiff's wife was 4% to 5 months 
pregnant, and at the time she was examined 
for insurance she was about 4 months preg- 
nant (though she made a negative answer 
to the insurer examiner). The plaintiff at 
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the time of the “accident” was shown to 
have been keeping company with another 
woman. Just before the accident, the plain- 
tiff had told another woman that “if every- 
thing worked out all right”, he was goirg 
to buy the movie theatre in town and make 
her the ticket-taker. After the funeral and 
burial of his wife, insured went to live with 
the woman with whom he had been keeping 
company. After the accident the insured 
tried to intimidate a witness. A judgment for 
the plaintiff was reversed on appeal. Said 
the court: “We have stated the tendencies 
of evidence touching the agency materially 
contributing to the homicide. It is well 
established that a beneficiary in a life in- 
surance policy who murders or feloniously 
causes the death of an insured, forfeits all 
rights which he may have in or under the 
policy. . . . An inspection of Mrs. Ander- 
son’s skull, together with the explanation of 
experts as to the injury being caused by 
the infliction of a blow, rather than by col- 
lision; and the fact that the ear was unin- 
jured immediately adjacent to the broken 
skull and bone, point inescapably to the 
conclusion that the injury causing insured’s 
death was intentional, rather than the result 
of the alleged accidental impact of the car 
with the small tree or sapling, a picture of 
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which is before the court as an exhibit.” 
Judgment for the plaintiff was reversed.— 
American Life Insurance Company, appel- 
lant v. Anderson. Alabama Supreme Court. 
March 8, 1945, Rehearing denied, April 26, 
1945. 10 CCH Lire Cases 845. 

Hugh H. Locke, Frank Nelson Bldg., Wade H. 
Morton, Birmingham, Ala., Claud D. Scruggs, 
Guntersville, Ala., for appellant. 

Richard T. Rives, Hill, Hill, Whiting & Rives, 
Montgomery, Ala., Thomas E,. Orr, Gunters- 
ville, Ala., for appellee. 


ACCIDENTALLY KILLED IN THE 
COMMISSION OF A FELONY 


(MISSOURI) 


@ Felony exclusion clause 
Double indemnity 


While fleeing from the police in a stolen 
auto which he was driving, the insured, 
travelling at 70 miles per hour, attempting 
to negotiate a curve hit a telephone pole and 
the car turned over. The insured, Glen 
Redman, was thrown through the wind- 
shield, landed about thirty yards from the 
car, and was killed. His mother sued to 
recover double indemnity benefits under the 
policies after the insurer had paid the ordi- 
nary death benefits. The son had served 
as a “look-out” man for a gang of boys 
who had engaged in burglaries and thefts 
and were returning from Milwaukee to 
St. Louis, in a car which they had stolen 
in St. Louis, when the accident occurred in 
Zion, Illinois. The insurer defended its lia- 
bility, for double indemnity under the provi- 
sions of the policy that there could be no 
recovery if the insured’s death resulted di- 
rectly or indirectly from participation in an 
assault or felony. The insured’s companions 
testified that Redman knew that there were 
stolen goods in the car at the time of the 
accident and that Redman knew that the 
car he was driving was stolen. To sustain 
a judgment for the plaintiff it was contended 
that since the burglaries and thefts in which 
the boys had engaged were completed be- 
fore the boys started to return home in the 
automobile, therefore the insured was not 
engaged in the commission of a felony at 
the time of the accident. “However, the 
transportation of the stolen automobile was 
shown by the evidence herein to have been 
a continuing act—it was not completed at 
at the time the insured was killed. He was 
in the very act of transporting the stolen 
car in interstate commerce from Wisconsin 
into Illinois on the way to Missouri, know- 
ing it to have been stolen, at the time he 
was killed while fleeing in said automobile 
from the police officers to escape arrest. 
This part of the insured’s activity was in 
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violation of an Act of Congress, and we 
take judicial notice of the Acts of Congress.” 
Violation of this Act (18 USCA Sec. 541) 
has been held a felony. The prima facie 
case made out by the plaintiff’s introducing 
into evidence the death certificate, and a 
part of the deposition of one of the insured’s 
companions as to the immediate circum- 
stances of the accident, was overcome by 
the uncontradicted evidence as to the trans- 
portation of the stolen car. Judgment for 
the plaintiff was reversed—Redman v. 
Western and Southern Life Insurance Com- 
pany, appellant. St. Louis Court of Appeals, 
Missouri. Filed May 15, 1945. 10 CCH 
Lire Cases 902. 


M, J. Doherty, 818 Olive St., St. Louis, Mo., for 
respondent. 


Fordycé, White, Mayne, Williams & Hartman, 
Walter R. Mayne, 506 Olive St., St. Louis, Mo., 
for appellant. 


DOUBLE INDEMNITY— 

DEATH WHILE TRAINING AS 
ARMY TANK CREW-MAN 
(IOWA) 


@ War exclusion clause 
Hazards of war 





The training of men in a tank crew is an 
essential part of the prosecution of war. 
Therefore, the clause excluding double in- 
demnity benefits if death resulted from war 
or any act incident thereto was operative in 
the case of the insured’s death. The official 
report on his death stated: “Private Lichtsinn 
was fatally injured while riding as an ob- 
server in a government tank as a part of and 
in line of his official duties. The tank, being 
driven by another at the time of the fatal 
accident, was proceeding East on Access 
Road in a routine training convoy to a 
bivouac area. The convoy was traveling at 
fifteen miles per hour. Upon approaching 
the bridge across the Big Vache Grasse 
Creek, the driver slowed down to about 
10 miles per hour and pulled to the right to 
avoid any possibility of colliding with ve- 
hicles of any convoy which was traveling 
in the opposite direction across the bridge. 
As said tank started across the bridge, the 
right track crashed through the bridge rail- 
ing and fell to the stream bed below, causing 
the death at said time of said Private 
Lichtsinn who received a compound skull 
fracture with laceration of brain from the 
fall.” Did the death of the insured result 
directly or indirectly from war or any act 
incident thereto? 


“Here deceased came to his death riding in 
an army tank as a member of a crew in 
training for war, which is not a cause of 
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death common to civilian life. A clause 
excluding liability in the event death results 
directly or indirectly from war, we are satis- 
fied, must apply to a member of the mliitary 
forces, a member of an arm tank crew, on 
active duty, while in the line of duty, acting 
under orders from superior officers and 
carrying out a military assignment as a part 
of his training during the prosecution of 
war. The death of insured was the direct 
result of an act incident to war. The least 
that could be said about a death under such 
circumstances would be that it was an in- 
direct result and the exemption of liability 
provided by the war clause would apply. 
We can conceive of no part of a soldier’s 
duties while an active member of a military 
force, except actual combat, which is more 
directly traceable to war than the perform- 
ance of the duties in which deceased was 
engaged at the time of the fatal accident. 
This would be the common understanding 
of an injury caused by war and it was so 
reported by insured’s superior officer. It 
was a result of war, and as such the exclu- 
sionary clause applied. The district court 
was correct in ruling that it did so apply. 
Double indemnity under the terms of the 
policy cannot. be allowed.” Judgment for 
the defendant was affirmed.—Eggena, appel- 
lant v. New York Life Insurance Company. 
Iowa Supreme Court. Filed May 8, 1945. 
10 CCH Lire Cases 908. 


Larson & Carr, Charles City, Iowa, for appel- 
lant. 


Carr, Cox, Evans & Riley, Ehlers English, Des 
Moines, Iowa, for appellee. 


FALSE ANSWERS AS TO 
PRIOR MEDICAL TREATMENT 


(MICHIGAN) 


e@ Routine check-up 
Physician-patient privilege 





Some six months prior to making out the 
application for the reinstatement of his policy 
the insured went to the doctor for a routine 
check-up. When he made out his applica- 
tion for reinstatement of his lapsed policy, 
he answered that he had not been examined 
by a doctor within the past two years. Nine 
months after reinstatement of the policy the 
insured died. Information from the insured’s 
doctor and from the hospital indicated that 
the insured had had heart trouble for some 
time and that he had been examined by the 
physician, contrary to his representations in 
the reinstatement application. The insurer 
rescinded the policy. The insured’s bene- 
ficiary brought an action at law on the 
policy. Thereupon the insurer brought this 
suit in chancery for the cancellation of the 
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policy, and to restrain the action at law. 
The trial court dismissed the complaint. 


On appeal this dismissal was sustained. 
There was no error in the court’s holding 
that no adverse inference may be drawn 
from the fact that the beneficiary suppressed 
material evidence within her control in 
asserting privilege and refusing to allow 
the doctor or the hospital librarian to testify 
concerning the information obtained incident 
to the doctor’s professional relation with the 
insured. Under the Michigan statute knowl- 
edge or information gained by a doctor in 
treating an insured person professionally is 
privileged in a suit on an insurance policy. 
No adverse inference may be drawn from 
the fact that deceased’s representative in- 
vokes the privilege of the statute. One who 
insists upon a right given by this statute 
may not be charged with the suppression of 
evidence material or otherwise. 


Lay witnesses testified that after deceased 
visited the doctor, he continued his business, 
social and recreational activities as he had 
always done; that he went up and down 
stairs, unloaded, packed and stored mer- 
chandise, shoveled coal and ashes and went 
on camping and fishing trips. Such evidence 
presented a question of fact as to whether 
insured, in applying for reinstatement, gave 
a false answer to questions as to whether 
or not within the preceding two years he 
had any illnesses or diseases or had been 
examined by a physician for any diseases or 
illness. The record fails to disclose that 
deceased made any attempt to deceive the 
insurance company, or knew that he had 
any serious illness. The decree dismissing 
the complaint for cancellation was affirmed. 
—New York Life Insurance Company, ap- 
pellant v. Newman. Michigan Supreme 
Court. Filed May 14, 1945. 10 CCH Lire 
CAsEs 912. 

Armstrong, Weadock, Essery & Helm, Richard 
G. Eubank, 3380 Penobscot Bldg., Detroit, Mich- 
igan, for plaintiff, appellant. 

Butzel, Levin & Winston, Chris M, Youngjohn, 
2090 Nat. Bank Blidg., Detroit, Mich., for de- 
fendant, appellee. 


GUADALCANAL OUT OF BOUNDS 
FOR BURIAL BENEFIT 


(NORTH CAROLINA) 


e Burial association 
Death of member on Guadalcanal 


This would be hard to explain to Maxie 
While a member of the armed forces of the 
United States and in the line of duty, Maxie 
Spearman died on Guadalcanal in the Pacific 
and was buried there by the federal authori- 
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ties. Maxie was a member of the defendant 
burial association, the purpose of which was 
to provide funeral and burial service for 
deceased members in the amount of $100. 
At the time of Maxie’s death, Guadalcanal 
was in the theater of war and according to 
the defendant it was impossible to provide 
or furnish the plaintiff’s intestate the funeral 
benefits contracted for in the certificate of 
membership. The certificate of membership 
provided that in such a case the benefits 
should be paid in cash to the representatives 
of the deceased. Following the issuance 
of the membership certificate to Maxie 
Spearman, the legislature of North Carolina 
modified the provisions of the statutory 
membership certificate in respect to mem- 
bers of the Association who die while serv- 
ing in the armed forces of the United States. 
By this statute it is provided that in such 
case the spouse or next of kin may elect 
to have return of paid-in assessments in 
settlement, or to have the prescribed funeral 
benefits at any time that the body of the 
deceased is returned for burial to the territory 
served by the burial association. Although 
this amendment was made after the certifi- 
cate had been issued to Spearman, it was 
held to be binding on him because his certifi- 
cate contained the express provision that its 
provisions could be “modified, cancelled, or 
abridged” by Act of the General Assembly. 
Spearman will no doubt be glad to know 
that “in the event his body should be returned 
to the territory served by defendant, the 
obligation to render prescribed funeral and 
burial service still subsists.” Judgment for 
the plaintiff administrator was reversed.— 
Spearman, Admr. v. The United Mutual 
Burial Association, Inc. North Carolina 
Supreme Court. Filed May 2, 1945. 10 
CCH Lire Casgs 879, 


E. McCurrie, for plaintiff, appellee. 
G. T. Carswell, for defendant, appellant. 


INSURANCE ON AN 
ARRESTED MURDERER 


(TENNESSEE) 


e Public policy 
Waiver of exclusion clause 





The enterprise of an insurance salesman is 
an awesome thing, and in its appointed 
rounds does not miss even the murderer’s 
cell. James Tucker was confined in the 
county jail, charged with the murder of his 
wife. When the insurance agent visited him 
in jail and offered to sell him life insurance, 
James Tucker knew a good thing, and so 
his application was taken and the policy 
issued to him in jail. Thereafter James was 
convicted of the murder, and the State of 
Tennessee, in accordance with the court’s 
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sentence, passed a current of electricity 
through his body until he was dead. Ollie 
Tucker, the beneficiary of this unusual 


policy, made claim of the insurer for the 
$150 death benefit, but the company denied 
liability under the clause of the policy which 
excepted them from liability if the insured 
should die “as a result of punishment of 
some act in violation of law”. The Tennessee 
Supreme Court held that there was no bar 
of public policy that would prevent the 
plaintiff from recovering. “There is likewise 
no merit in the contention of the Company 
that no liability ever attached under the 
policy because the risk was excluded by the 
quoted provision of the policy. The Com- 
pany had knowledge of the charge against 
the insured and collected premiums on the 
policy until just before his death, thereby 
amounting to a waiver of the provision of 
the policy.” The trial court’s judgment for 
the plaintiff was affirmed.—Consolidated Life 
and Burial Insurance Company v. Tucker. 
Tennessee Supreme Court. May 4, 1945. 10 
CCH Lire Cases 881. 


W. B. Marr, Nashville, Tenn. for Consolidated 
Life and Burial Insurance Company. 


Joseph L. Lackey, Nashville, Tenn., for Ollie 
Tucker. 


LOSS OF LETTER REQUESTING 
CHANGE OF BENEFICIARY 


(NEW YORK) 


®@ Rival claim to proceeds 
Mother v. widow 





Lieutenant Gallagher wrote his wife this 
V-mail letter from Hawaii: 


Been pretty busy during the past week. By 
the looks of things we'll continue to be busy, 
but I'll find time to write more often. Sent you 
a registered package day before yesterday. It 
contained a picture for your Aunt Kay and 
some insurance papers. I have had the bene- 
ficiary on the government policy changed to 
you. I also sent a letter to the insurance com- 
pany in Washington, D. C., to change the policy 
to you but as yet haven’t had a reply. Write 
them requesting a revised policy. Let me know 
what reply you receive. 


Mrs. Gallagher then began a correspondence 
with the insurance company concerning the 
letter sent by her husband and the change 
of beneficiary requested. But the insurance 
company replied that it had received no 
letter from the insured. The alleged letter 
was never found. Meanwhile, the insured 
was killed in action in the Central Pacific. 
The insurance company filed an interpleader 
action, paying the amount of the policy into 
court, so that the mother (the original bene- 
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ficiary) and the insured’s widow might inter- 
plead for it. Judgment was entered for the 
widow. 

Where the insured has done everything in 
his power to change the beneficiary, and dies 
before the insurer performs its part in mak- 
ing the change, a court of equity will treat 
it as having been done. Here, “the insured 
took all the steps required of him and that 
he could reasonably be expected to take 
under the facts and circumstances surround- 
ing his request to change the beneficiary. 
Sitting as a court of equity, full effect will 
be given to the clearly expressed intention 
of the insured to make his wife the bene- 
ficiary of the policy and he will be deemed 
to have accomplished that change, having 
done all that he could be expected to do 
while in the armed forces of his country, 
preparing for battle at a distance of some 
5,500 miles from the main office of the in- 
surance company. His widow .. . is en- 
titled to the proceeds of the policy. 

The Courts should not be too exacting in 
insisting on formalities in the execution of 
legal papers by men in service, especially in 
the case of those who are about to enter 
a combat area (in expeditionibus) and are 
busy with military preparations, with very 
little time to look after their personal affairs. 
At such a time they naturally think of their 
obligations to those at home and of what 
effect their death in battle might have upon 
the fulfillment of those obligations. A 
soldier’s estate frequently is only his life 
insurance, Hence there is every reason 
for giving effect to the intention of the in- 
sured service man in making a change in 
the beneficiary of such a policy, if the inten- 
tion is clearly expressed in the insured’s own 
handwriting, even though he has not com- 
plied with all the formalities required by the 
policy to effectuate the change.” Judgment 
was rendered for the plaintiff—The United 
Services Life Insurance Company, plaintiff 
v. Farr et al., defendants. United States 
District Court, Southern District of New 
York. April 23, 1945. 10 CCH Lire CAsEs 
870. 


PRESUMPTION AGAINST SUICIDE 
IS NOT FOR THE JURY 





(NEW JERSEY) 


e Instruction to jury on presumption 
Suicide or accident? 


A particularly gruesome death was the in- 
sured’s. Charles Kirschbaum, the insured, 
was 46 years old and was engaged in the 
grinding and retail cutlery business. He 
was generally in good health and lived in 
his own home with his wife and twelve-year- 
old daughter. On the date of his death, 
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Mr. Kirschbaum was at his place of busi- 
ness, carrying on his regular work. In the 
shop at the same time was his father, since 
deceased, and whose testimony was not avail- 
able at the trial. Some time in the forenoon, 
Mrs. Kirschbaum talked with her husband 
on the telephone and made an appointment 
with him to attend a moving picture per- 
formance about 4 o’clock that afternoon. 
At approximately 1 o’clock ohne Emil Klaucke, 
who was in the habit of picking up and 
delivering goods to Kirschbaum’s customers, 
stopped in at the shop and saw Kirschbaum 
at work. The particular task at which he 
was then occupied was buffing large knives 
with blades 12 to 14 inches long. There 
were a number of such knives on the benches 
in the shop. The buffing wheel at which 
Mr. Kirschbaum was working was, accord- 
ing to this witness, in perfect condition. 
At about 2 or 2:30 o’clock in the afternoon 
Mrs. Kirschbaum received a telephone call 
from her father-in-law, as a result of which 
she hurried to the shop and found her hus- 
band, Charles Kirschbaum, lying on the 
floor, bleeding profusely from a deep cut in 
the right wrist. When she saw him, he 
said, “Friede, help me.” Her endeavors to 
stop the bleeding were unsuccessful so she 
called the Paterson General Hospital and 
an ambulance arrived shortly thereafter, but 
nevertheless Mr. Kirschbaum died. Later 
that day, Detective Schielke of the Paterson 
police force came to the shop and observed 
that the rag buffing wheel on one of the 
machines was wobbly and had a deep cut 
init. On the floor was a blood-stained knife 
which had been partially buffed. There 
were also blood stains on the floor below 
and on the ceiling above the buffing wheel 
referred to by the detective. Medical experis 
for the defendant were of the opinion that 
the wounds of which the insured died were 
intentionally self-inflicted. These opinions 
were, in the main, grounded upon the presence 
of what the doctors described as “hesitation 
marks”, caused by the suicide’s preliminary 
effort to determine how and where to inflict 
the wound. The result is that the edges of 
the wound are serrated. In instructing the 
jury concerning the defendant’s defense of 
suicide the court said: 


“You must be governed in your deliberations 
by the evidence that is before you, but if the 
evidence is evenly divided, you may take into 
consideration in your deliberations the fact that 
there is this presumption against the fact that 
anyone would deliberately take their own life 
by their own hand.” 


“In so instructing the jury the trial judge 
disregarded the rule as settled in our ad- 
judications ‘a presumption is applied 
by the court in a proper case to make that 
quantum of proof that, without which, the 
court would be obliged to nonsuit or direct 
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a verdict. A presumption is not evidence 
and cannot be treated as evidence by the 
jury in reaching a verdict.’ The pre- 
sumption is for the use of the trial court in 
determining whether a prima facie case has 
betn established so as to justify the trial 
court in requiring the defendant to come 
forward with evidence at the peril of suffer- 
ing a direction of a verdict against him, if 
he fails to do so.” For this misdirection 
judgment for the plaintiff was reversed and 
a new trial ordered.—Kirschbaum v. Metro- 
politan Life Insurance Company, appellant. 
New Jersey Court of Errors and Appeals. 
April 19, 1945. 10 CCH Lire Cases 886. 
James M, Dunn, 31 E. Ridgewood Ave., Ridge- 
wood, N. J., Arthur C. Dunn, 64 Hamilton Ave., 
Paterson, N. J., for plaintiff, respondent. 
McCarter, English & Egner, Verling C. Ente- 
man, 13 Commerce St., Newark, N, J., for de- 
fendant, appellant. 


PROPERTY SETTLEMENT AGREEMENT— 
HUSBAND AND WIFE 


(CALIFORNIA) 
@ Who is the beneficiary of the policy? 


Before the divorce, Grimm and his wife 
entered into a property settlement agree- 
ment dividing their community property. A 
life insurance policy on Grimm’s life, in 
which policy the wife was named as bene- 
ficiary, was included in the schedule of 
property that was to remain the sole and 
separate property of the husband. As to 
the insurance policy, the agreement specit- 
ically provided: “Said first party [the hus- 
band] shall have the right to change the 
beneficiary of the life insurance policy... 
and second party agrees to execute upon 
request any instrument necessary or con- 
venient to accomplish such change, and sec- 
ond party hereby transfers, releases and 
relinquishes to first party all interest in and 
to said policy of insurance and the premiums 
paid thereunder and the avails thereof.” 
Following the execution of the property 
settlement, the Grimms were divorced. 
Several years after the property agreement, 
Grimm died, without having made any 
change of beneficiary in the insurance pol- 
icy. His ex-wife claimed the proceeds of 
the policy as beneficiary. Grimm’s estate 
likewise made claim. The trial court found 
for the plaintiff, and this holding was 
afirmed on appeal, though by a divided 
court. 


The majority held that the property settle- 
ment was intended to settle the rights of 
the parties to it, arising out of the marriage 
status, but not their rights as to any gratu- 
itous expectancies that the wife might re- 
ceive at the husband’s death, from his will 





or insurance. If ‘a relinquishment of such 
rights had been intended, the agreement 
would not have mentioned the right of the 
husband to change the beneficiary. If the 
husband had intended that his wife not take 
under the policy, he would have changed 
the beneficiary in the two years following 
the execution of the settlement. Further- 
more, an intention that the wife should be 
free to take under a will or insurance policy 
is indicated by the provision of the property 
settlement that the wife waived all rights 
of inheritance in the husband’s estate “ex- 
cept in such manner and upon such terms as 
may be provided in any will and/or codicil 
thereto of first part in effect at the date of 
his death.” Said the Court: “Since the posi- 
tion of a beneficiary named in a life insur- 
ance policy as an object of the bounty of 
the insured is similar to that of a beneficiary 
of will . . . plaintiff no more relinquished 
the right to take as beneficiary of her hus- 
band’s insurance policy than she relinquished 
the right to take as beneficiary of his will.” 
A dissenting opinion held that the relin- 
quishment and conveyance by the wife of 
“all avails” of the insurance policy included 
her right as beneficiary of the policy; and 
that there was no necessity for the husband 
to change the beneficiary to the policy un- 
less he wanted to make a third party the 
beneficiary. Nothing further was necessary 
after the execution of the property settle- 
ment to make his estate the beneficiary.— 
Grimm vy, Grimm, et al. Admrs. California 
Supreme Court. In bank. March 27, 1945. 
10 CCH Lire Cases 774. 


John J. Craig, 590 Subway Terminal Bldg., 
Rush M. Blodgett, 1035 Subway Terminal Bldg., 
Los Angeles, Calif., for appellants. 

Stephen Monteleone, 1050 Petroleum Bldg., Los 
Angeles, Calif., for respondent. 


RELINQUISHMENT OF RIGHT TO 
CHANGE BENEFICIARIES 





(CALIFORNIA) 
e Insured’s right to policy loan 


Did the insured have the right to borrow 
on his policies after making an irrevocable 
designation of beneficiaries and assigning 
all his rights in the policies? The insured 
Henry M. Webster executed a relinquish- 
ment under his life policies of his right to 
change the beneficiaries without their con- 
sents. Then he nominated his wife Caroline 
as the sole beneficiary, and assigned all of 
his rights in the policy to her. His wife 
then executed another instrument irrevocably 
directing the insurance company to pay to 
her the interest on the proceeds for life, 
then to her son and daughter under certain 
conditions, and the principal to their chil- 
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dren, if any. Later, the insured, with his 
wife and his two unmarried children 
joining in, sought to revoke the last- 
named instrument in order that he might 
make a loan on the policy. The insurer 
declined to accept the purported revocation 
of the instrument, and declined to make the 
loan to the insured. He brought this action 
asking for a declaration of the right of the 
insurer to make the loan requested. The 
trial court held that the wife was the owner 
and holder of the policies. Therefore, when 
the insured petitioned for a loan on the 
policies, he had no more standing than a 
stranger. He had transferred all his rights 
under the policies to his wife. This judg- 
ment was affirmed on appeal.—State Mutual 
Life Assurance Company of Worcester, 
Massachusetts v. Webster et al. United 
States Circuit Court of Appeals, Ninth Circuit. 
March 20, 1945. 10 CCH Lire Cases 724. 
L. R. Martineau, Jr., Richard C. Heaton, Joseph 
P. Rinnert, Los Angeles, Calif., for appellant. 


SUICIDE: “NOT PROVEN”— 
ACCIDENTAL DEATH: “NOT PROVEN” 


(LOUISIANA) 


@ Burden of proof 
Death from knife wound 


The insured was found dead in his butcher 
shop at about 11:30 P. M. on April 29, 1941. 
His death had resulted from a knife wound 
of about six inches in length across his 
throat immediately beneath his lower jaw. 
When discovered, he was lying on his back 
and over a bloody knife that was custom- 
arily used in the butcher shop. His clothes 
were not disarranged, and there was money 
in the cash register, and in the coat pocket, 
of the deceased. There was no evidence 
presented of a struggle, foul play, robbery, 
or murder, nor motive for suicide. The fact 
that the cut in the throat of the deceased 
was an incision, or slash, rather than a stab 
is claimed by the appellant to disprove the 
theory of death by accident. Deceased had 
no known enemies. No motive is shown 
either for his suicide or his murder. The 
last person who saw him alive was a young 
lady who worked in a/bakery shop adjacent 
to the butcher shop and which was sepa- 
rated therefrom by a glass partition. She 
testified that Mr. Prejean came into his 
butcher shop between 8:30 and 9 o’clock 
that night, smiled and waved at her through 
the glass partition, and that within three 


or four minutes thereafter she heard a noise 
like people moving around, and it seemed 
like the noise was that of more than one 
person moving around. But that is all that 
she saw or heard. Suit was brought by 
the insured’s wife on a policy for $5,0000n 
the life of her husband, which provided for 
double indemnity for death by accident. The 
insurer’s defense was suicide of the insured 
The jury found that the ‘insured had not 
committed suicide, and awarded the plaintiff 
the face amount of the policy. But the 
jury found for the defendant as to the 
double indemnity provisions of the policy. 
No appeal was taken from the jury’s verdict 
denying the right to double indemnity, but 
the insurer appealed from the judgment for 
the plaintiff under the nonaccidental cover- 
age of the policy. 


“The rule is too well established in the 
Courts of Louisiana, as well as in this Court, 
to require the citation of authority, that he 
who alleges that death was caused by sui- 
cide has the burden of proving it. The facts 
of the issuance of the policy and the death 
of the insured while the policy was in force 
are admitted in Defendant’s answer. The 
defense of suicide is an affirmative one. 
Appellant asserts that since the jury found ' 
against the Plaintiff in her suit to recover 
double indemnity, the question of accidental 
death is eliminated, and that, therefore, the 
jury was reduced to the necessity of finding 
either that the insured committed suicide or 
that he was murdered. We do not agree. 
The jury might well have determined that 
the Plaintiff had failed to carry the burden 
that was on her to prove accidental death. 
Such a conclusion does not necessarily fore- 
close the jury from considering that th«re 
might have been an accident even though 
the Plaintiff was not able to prove it by a 
preponderance of the evidence. Where such 
issues are concurrently considered by the 
same jury, the proof adduced by one party 
in an effort to carry his burden of proof 
may be considered by the jury in proof or 
disproof of the factual issue which the other 
side has the burden to establish, and vice 
versa’. Judgment for the plaintiff was af- 
firmed.—New York Life Insurance Com- 
pany, appellant v. Prejean. United States 
Circuit Court of Appeals, Fifth Circuit. 
May 4, 1945. 10 CCH Lire Cases 868. 


Richard B, Montgomery, Jr., New Orleans, La., 
for appellant. 


Gordon Boswell, James C. Henriques, New Or- 
leans, La., contra. 
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“The intention of the law is to benefit human life; but it cannot when men 
themselves choose to suffer, for it discovers its proper virtue in the obedient.” 
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= Property Damage and 


Negligence 
Other than Automobile 


IN THE CURRENT PARADE OF CASES iiiinimnmmmeninaenmmmminmmmuneonnmnememunnai Hc 


BURNING OF NEWSPAPERS IN 
BASEMENT OF BUILDING AS 
CAUSE OF FIRE: 

Newspaper > -landlord’s lia- 
bility (Ky page 373 

CHRONIC ALCOHOLICS’ SANI- 
TARIUM—LIABILITY TO 
PATIENT: 

Patient’s fall or jump from window 


(Cal.) 
ELECTRIC SHOCK FROM RADIO 
GROUND WIRE: 
Municipality’s liability—Excessive 
lighting voltage (Tenn.) page 37 
INSURANCE PROTECTION AS 
GROUND OF LIABILITY: 
Charitable institutions—Minor pa- 
tient aircon in hospital (Mo.) page 37 
LOSS OF BUSINESS FROM CON- 
TAMINATED BEER: 
Recovery limited by grounds in 
complaint (Fla.) page 375 
MALPRACTICE—PLEADING: 
Specific negligence — Respondeat 
superior (Cal.) page : 
MORTAR BOX NEAR PUBLIC 
STREET ATTRACTS CHILD: 
Attractive nuisance—Contractor’s 
liability (Fla.) 


page 3 


page 376 
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BURNING OF NEWSPAPERS 
IN BASEMENT OF BUILDING 
AS CAUSE OF FIRE 


(KENTUCKY) 


e Newspaper company-landlord’s 
liability 
Evidence of other fires 
Damages 





The newspaper boys, who delivered papers 
for the defendant newspaper, were in the 
habit of burning old newspapers in the base- 
ment of the building. The plaintiff, a law- 
yer, had his office on the second floor of the 
building. His library, office furniture and 
equipment, a suit of clothes and an overcoat 
were completely destroyed in a fire occur- 
ring in the building about 5:30 A. M. A 
judgment for the plaintiff was reversed on 
appeal because the damages allowed were 
excessive. “The court admitted testimony 
that for two months previous to the destruc- 
tion of the building the carriers burned old 


MUST THE CONDUCTOR ASSIST 
A LADY ALIGHTING FROM A 
TRAIN? 
Duty to assist alighting passenger 
—Directed verdict (Wis.) page 3 


PASSENGER JUMPS FROM TRAIN 
—SUES RAILROAD: 
Passenger “out of his normal mind” 
(Cal.) page 37! 


POISONING FROM SHOE DYE: 
Manufacturer’s liability—Identify- 
ing product (IIl.) page 3 


SKATING RINK INJURY: 
Lack q supervision of skaters 
CN. ¥.) page 37: 
STRAYING PUPIL FALLS CLIMB- 
ING SILO: 
School’s liability (R. I.) page 37 


TENANT’S FALL ON BROKEN 
FLOOR BOARD IN GANGWAY: 
Contributory negligence (Mo.) page 3: 


TENANT’S LIABILITY TO LAND- 
LORD FOR FIRE: 
Inflammable material—Tenant’s 
negligence ( Mich.) page 3 
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newspapers and other waste material in the 
rear of the Company’s quarters in or near 
the ventilator or chimney to keep themselves 
warm or to clean up the room. Upon com- 
plaints being made to the Manager of this 
practice by other tenants of the building 
because of the smoke, he issued instructions 
that no more such fires should be built. The 
Company’s objection that testimony of pre- 
vious fires started by the carriers was 
incompetent as having no connection with 
the burning of the building on Feb. 23rd, 
was correctly overruled. The petition al- 
leged that it was the custom of the Com- 
pany’s agents and employees to negligently 
burn newspapers in the building, and re- 
gardless of whether or not the carriers were 
employees or independent contractors, Mc- 
Mullen was admittedly the Company’s 
Circulation Manager and this testimony was 
admissible to bring knowledge home to him 
of this dangerous practice.” 


“We cannot agree with the Company that 
it was entitled to a directed verdict on the 
ground that no causal connection was shown 
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between the negligent burning of the news- 
papers and the destruction of the building. 
— It was proven by Tom Russell that 
when he entered the building about 5 o’clock 
on the morning it was destroyed he saw a 
bunch of newspapers burning in the back 
of the room of the Company’s quarters and 
called the Manager’s attention thereto. Sev- 
eral carrier boys, as witnesses for the Com- 
pany, denied there was such a fire in the 
room that morning. However, within a few 
minutes after Russell left the building it 
was on fire in the basement; hence, it was 
for the jury to determine whether or not 
it caught from a fire negligently started in 
the basement.” Judgment for the plaintiff 
for $900 was reversed as excessive by one- 
third—The Courier-Journal & Louisville 
Times Co., appellant v. Crossland. Ken- 
tucky Court of Appeals. April 20, 1945. 
12 CCH NEGLIGENCE Cases 136, 

Wheeler & Shelbourne, Roy M. Shelbourne, Pa- 


ducah, Ky., Peter, Heyburn & Marshall, Gavin 
H. Cockran, Louisville, Ky., for appellant, 


A. E. Boyd, Paducah, Ky., for appellee, 


CHRONIC ALCOHOLICS’ SANI- 
TARIUM-LIABILITY TO PATIENT 


(CALIFORNIA) 


© Patient’s fall or jump from window 
Duty to guard 
Res ipsa loquitur 





The cure of chronic alcoholism was the 
business of the defendant, The Samaritan 
Institution, Inc. Plaintiff, who for many 
years had been addicted to the excessive use 
of alcoholic liquor, voluntarily entered de- 
fendant’s sanitarium to submit herself to 
treatment. At the sanitarium she was highly 
nervous and at times delusional. She did 
not recognize her sister when the latter 
came to visit her. She thought she was in 
an insane asylum, and at one time the nurse 
discovered her scrubbing the floor of her 
room, thinking that it was her kitchen floor 
at home. Shortly after midnight of the day 
following her entrance, she was found lying 
upon the cement pavement below her sec- 
ond floor window with serious injuries, Her 
complaint charged the defendant with negli- 
gence in failing to guard and restrain her, 
and in failing to properly bar her window 
to prevent her plunging through the window 
to the ground below. From a directed ver- 
dict for the defendant the plaintiff appeals. 
Judgment for the defendant was affirmed. 


“Defendant was under the obligation to use 
reasonable care in providing for and in 
guarding the safety of its patients, the obli- 
gation to use the care and take the precau- 
tion to prevent danger which a reasonable 
man would take under the circumstances 
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shown to exist. The circumstances to be 
considered included the patient’s mental and 
physical condition and what she was likely 
to do because of her condition; but defend- 
ant’s obligation was subject to the rule that 
it was not required to use greater care than 
a reasonable person under the circumstances 
would use. Defendant was not required to 
take measures to avert injury to its patients 
which circumstances did not indicate to be 
reasonably likely to occur. . . . Specifically, 
defendant was not required to restrain its 
patient or bar its windows unless facts were 
brought to its attention showing that it was 
reasonably probable that the patient would 
do injury to herself or to some other per- 
son.” The plaintiff was not in a position to 
invoke the doctrine of res ipsa loquitur, be- 
cause she alleged specific negligence.— 
Wood, appellant v. The Samaritan Institu- 
tion, Inc, California District Court of 
Appeal, Second District, Division Two. 
February 27, 1945. 12 CCH NEGLIGENCE 
CAsEs 138. 

F. Murray Keslar, for appellant. 

Chas. E. R. Fulcher, for respondent. 


ELECTRIC SHOCK FROM 
RADIO GROUND WIRE 


(TENNESSEE) 
@ Municipality’s liability 
Excessive lighting voltage 





Plaintiff's house was equipped with a 110- 
volt line and a 220-volt line. The former 
was for the lighting circuit and had two 
plug outlets; the latter was for an electric 
stove. Originally the plaintiff’s radio was 
attached to the “A” outlet of the lighting 
circuit, and had a ground wire leading out 
of the window to a ground rod of iron 
driven into the earth. In this position the 
radio performed satisfactorily. On the day 
of the accident Mrs. Delaney changed the 
living room furniture and moved the radio 
across the room from the “A” connection to 
the “B” connection of the lighting circuit. 
First she disconnected the ground wire from 
the radio, put it out the window and brought 
it around the house and then into the house 
through a window near outlet “B” and at- 
tached it to the radio. The antenna was 
nearby. After making these connections, 
she turned the radio on but it “popped and 
cracked.” Mrs, Delaney thought the ground 
wire had static in it, so without cutting off 
the radio she went outside and took hold 
of this ground wire with her hand. The 
earth was damp. The wire was uninsulated 
and she received a near fatal shock and 
fourth-degree burns on her hand and third- 
degree burns on her face and neck before 
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the wire could be cut. This ground wire 
had been safely handled by her while the 
radio was connected with outlet “A”. The 
defendant, Town of Etowah, was sued by 
her for permitting the transmission of a dan- 
gerous voltage of electricity into plaintiff’s 
home and over and througi plaintiff’s radio 
and ground wire. The defendant had noth- 
ing to do with the installation of the radio 
or ground wire. In denying certiorari to 
the Court of Appeals, which had affirmed 
a judgment for the defendant, the Supreme 
Court said: 

“The testimony shows that 110 volts were 
entering the radio and that 220 volts were 
coming out of it. The testimony further 
shows that there was nothing in the wiring 
from the switch board to the radio that 
would cause this; that the only possible 
cause of stepping up the voltage was the 
radio. A radio expert testified that under 
certain conditions this type of radio would 
increase a 110 volt to 205 or 215 volts. There 
is also evidence that if 220 volts went into 
the circuit supplying lights and a radio, that 
they would be immediately burned or 
shorted out. The general rule is that where 
the company generating electric current 
does not own, control, or maintain the wires 
or appliances over which its current is trans- 
mitted to a consumer, it is not liable for 
injuries to the person or property of the 
consumer who owns, controls, or maintains 
such wires or appliances.” The petition for 
certiorari was denied.—Katherine Delaney 
v. Town of Etowah and Utilities Depart- 


ment, Town of Etowah. Tennessee Supreme 
Court. May 4, 1945. 12 CCH NEeEcLIGENcE 
Cases 176. 


Jennings, O'Neil & Jarvis, Knoxville, Tenn., 
Chandler & Hitch, Athens, Tenn., for Katherine 
Delaney. 

Hodges & Doughty, Knoxville, Tenn., R. A. 
Davis, Athens, Tenn., R. R. Webb, Etowah, 
Tenn., for Town of Etowah. 


LOSS OF BUSINESS FROM 
CONTAMINATED BEER 


(FLORIDA) 


@ Recovery limited by grounds in com- 
plaint 
New trial as to damages 





Add to the hazards of the home front: beer 
contaminated by the use of secondhand caps 
in capping the bottles. Plaintiff’s suit al- 
leged that the defendant delivered to plaintiff 
several bottles of contaminated beer, unfit 
for human consumption, which, after sam- 
pling, plaintiff's customers declined; and 
that this sale of contaminated beer became 
known to the general public and caused the 
plaintiff's business to fall off, to the damage 


of the plaintiff in the sum of $10,000. On 
the trial, plaintiff testified that following the 
occurrence alleged above, she made com- 
plaint to the defendant, and that following 
this complaint, the defendant failed to de- 
liver any more beer to the plaintiff. Since 
beer was a “leader”, a “drawing card”, plain- 
tiff lost business because of the failure of 
the defendant to deliver beer to her. This 
ground was not set up in plaintiff’s com- 
plaint. The only evidence from which the 
jury could have deduced that the defendant 
was negligent was the testimony that, due 
to war conditions, the defendant was com- 
pelled to use recaps, caps that had been used 
before, and the beer in question might have 
been contaminated by the use of defective 
recaps. The jury returned a verdict for the 
plaintiff for $750. On appeal this judgment 
for the plaintiff was reversed as excessive. 


“We are quite sure that the trial judge was 
convinced from the plaintiff's own testimony 
that the main cause of the damages suffered 
by plaintiff was the failure of the defendant 
to deliver her any more beer after Novem- 
ber 11, 1943, but that this declaration af- 
forded no ground for recovery of damages 
on that score. In this the trial judge was 
correct. It is well settled that, regardless of 
what the evidence may otherwise show, 
plaintiff must recover, if at all, on the case 
made by her declaration. Counsel for plain- 
tiff in the court below, appellee here, con- 
tends that the verdict should be upheld on 
the theory that the evidence showed the 
sale and delivery by defendant of contami- 
nated beer, that plaintiff complained about 
this and defendant stopped further delivery, 
and that therefore the damages caused to 
plaintiff by the cessation of deliveries of beer 
was the proximate result of defendant’s wrong- 
ful act in delivering the several bottles of con- 
taminated beer to plaintiff on November 11, 
1943. This contention is ingenious, but not 
convincing. The declaration nowhere al- 
leges that the plaintiff suffered any damage 
whatsoever from the failure to deliver beer 
to her after November 11, 1943; nor is there 
any allegation that any duty rested upon 
the defendant to make such deliveries. We 
think this record as a whole shows that 
practically all of plaintiff's damage was 
caused by her failure or inability to get beer 
for her cafe after November 11, 1943; that 
on the charge made in the declaration, the 
plaintiff was entitled to at least nominal 
damages, but that the amount of damages 
awarded was, on the evidence in the case 
and under the declaration, excessive, which 
was one of the grounds of the motion for 
new trial. Our view is that this ground was 
well taken and that the case should be re- 
versed for a new trial on the question of the 
amount of damages only.”—Atlantic Com- 


1945 NEGLIGENCE (Other than Automobile) 


(375) 











pany, appellant v. Orendorff. Florida Su- 
preme Court. Filed May 11, 1945. 12 CCH 
NEGLIGENCE CASEs 212. 

E. W. Davis, R. C. Davis, Wallace E. Davis, 
Ellis F. Davis, for appellant. 

G. P. Garrett, Murray W. Overstreet, for ap- 
pellee. 


INSURANCE PROTECTION AS 
GROUND OF LIABILITY — 


(MISSOURI) 


e Charitable institutions 
Minor patient injured in hospital 


Is a charitable corporation liable because it 
has liability insurance? The minor plaintiff, 
while a patient in the defendant hospital, a 
charitable corporation, was injured when 
hot water tipped over upon her because the 
tray or platform upon which the water 
pitcher had been placed was insecure and 
wobbly. There was negligence on the part 
of the nurse employed by the hospital in 
placing the pitcher on the tray. Under the 
rule in Missouri, charitable institutions, in- 
cluding hospitals, are not liable for the torts 
of their employees; this exemption is on the 
theory that to hold them liable would tend 
to dissipate the fund available for the charity 
involved. In the present action the attor- 
ney for the plaintiff alleged that the trust 
fund theory did not protect the defendant 
hospital here because the hospital had lia- 
bility insurance, and consequently payment 
of the claim of the plaintiff would be made 
by the insurer and so the corpus of the 
charitable trust fund would not be depleted. 
This contention was rejected by the court. 
“We think there is no merit in plaintiff’s 
contention. The statutes in controversy 
do not impose any greater liability upon 
the insurance company than that fixed by 
the terms of the policy between it and the 
insured. In other words, the liability of 
the insurance company is to be measured by 
the terms of the agreement as evidenced by the 
insurance policy, Under the policy herein 
the insurance company agreed ‘to pay all 
loss by reason of the liability imposed by 
law or contract upon the Insured’. y 
To hold that defendant’s liability was in- 
creased by the mere existence of the insur- 
ance policy would, in effect, be writing a 
different contract of insurance than that en- 
tered into between the parties. It has 
been recognized that, even though charitable 
institutions are absolved from liability in 
actions of this kind, it may be good business 
judgment for them to carry indemnity insur- 
ance. . . . This may be especially true as 
to the defendant in this case in view of the 
provisions of the policy before us, In this 
policy the insurance company agrees to de- 
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fend any claim or suit for such injuries that 
may be brought against defendant, even 
though groundless, and to pay all costs. It 
may have been also good business judgment 
on the part of the defendant to have taken 
out insurance against loss by reason of lia- 
bility, alone, for in cases of this kind, 
suits are constantly being brought against 
such institutions in an effort to have the 
courts modify or whittle away the rule of 
immunity.” The trial court’s order granting 
the defendant a new trial was affirmed.— 
Stedem, pro ami, appellant v. The Jewish 
Memorial Hospital Association of Kansas 
City. Kansas City Court of Appeals, Mis- 
souri. April 30, 1945. 12 CCH NEGLIGENCE 
Cases 148. 

James P, Kem, J, R. Kasper, Kansas City, Mo., 
for appellant. 

John W. Oliver, Caldwell, Downing, Noble & 
Garrity, Kansas City, Mo., for appellee. 


MORTAR BOX NEAR PUBLIC 
STREET ATTRACTS CHILD 


(FLORIDA) 


e Attractive nuisance 
Contractor’s liability 





One of the strong tendencies of children is 
to play in sand boxes and to make mud 
pies. Nuisances that will attract them be- 
cause of this tendency are “attractive nui- 
sances.” Did this declaration state a cause 
of action for attractive nuisance? It alleged 
that the plaintiff was a child five or six years 
old; that the defendant was a building con- 
tractor engaged in the construction of build- 
ings near the corner of Buckman and 12h 
Streets in Jacksonville, that he kept a mortar 
box in which there was a mixture of lime, 
sand, and other ingredients and which was 
unguarded and unprotected; that the mortar 
box was near the street and a path which 
had been frequently used by children for 
ten years; that the defendant knew or by 
the exercise of ordinary caution should have 
known that the mortar box and contents 
would be attractive to children, and yet he 
negligently failed to exercise due caution 
to protect, guard, or fence said mortar box; 
that on or about the 11th day of December, 
1943, plaintiff, a minor of five years of age, 
ignorant of the danger therein and while in 
company with other children of about the 
same age, was lured to the mortar box, and 
one of her companions threw some of its 
contents in her face and eyes, whereby she 
lost the sight of one eye and her hearing 
was injured; that her injuries are perma- 
nent and she claims damages therefor. The 
Florida Supreme Court reversed the judg- 
ment of the trial court sustaining a demurrer 
to the plaintiff's declaration. 
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“In a case like this, it is no answer to say 
that appellant had no business there or that 
her parents should have forbidden her going 
on the premises. The declaration alleges that 
the mortar box was near the sidewalk and a 
path which was frequented by children. If 
these facts are established and the appellant 
was a child of normal propensities, then it 
was for the jury to determine whether or 
not defendant negligently left the mortar 
box and contents unguarded where children 
of tender age would find it. In reaching 
this conclusion, we do nothing more than 
extend the fundamental legal doctrine, for 
every wrong there is a remedy to children 
of tender years. That is the very basis of the 
attractive: nuisance doctrine. Appellant al- 
leges that she has been maimed for life. 
If she can prove this and show that it was 
attributable to appellee’s negligence in that 
he failed to use the forethought that one in 
his position is charged with using, then he 
is liable to the plaintiff. In this holding, 
we do not overlook the alleged independent 
intervening cause of the accident which 
appellee contends should defeat recovery. 
There may be cases in which this would be 
a good defense but this is not one of them. 
We think the declaration was sufficient and 
that the demurrer should have been over- 
ruled.” A dissenting opinion was based on 
the fact that the declaration did not contain 
a direct allegation of ultimate fact, that the 
defendant knew or should have known that 
children frequented the place where the 
mortar box of defendant was kept.—John- 
son, etc., appellant v. Wood. Florida Su- 
preme Court. March 16, 1945. 12 CCH 
NEGLIGENCE CAsSEs 109. 


Laura H. Hyde, John E. Lake, for appellant. 
Gov, Hutchinson, for appellee. —~ 


MALPRACTICE—PLEADING 


(CALIFORNIA) 


@ Specific negligence 
Respondeat superior 





On applying at Lockheed for employment, 
the plaintiff Rannard was required to sub- 
mit to an examination by a physician fur- 
nished by the defendant Lockheed. The 
examination disclosed a hernia, and as a 
condition precedent to employment, Ran- 
nard was required to submit to an operation 
by the company doctor. Rannard pleaded 
that as a result of negligence of the doc- 
tor in the examination, diagnosis, and op- 
eration, he was injured, and the defendant 
Lockheed was liable with the doctor, on the 
ground that the doctor was the employee 
of the defendant. The complaint failed to 
allege any particulars in which the defend- 
ants were negligent. However, the general 
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allegation of negligence in the examination, 
diagnosis, and treatment was held sufficient. 
It was further held that the plaintiff had 
sufficiently pleaded the liability of the de- 
fendant Lockheed on the theory of re- 
spondeat superior because “it is clear that 
defendant corporation employed Dr. King 
primarily to protect its own interests rather 
than the interests of the applicant employee 
and, under the doctrine of respondeat supe- 
rior, it would be liable for any injury proxi- 
mately resulting from the malpractice of 
such doctor. Judgment of the trial court 
dismissing the plaintiff’s complaint was re- 
versed. Rannard et al., appellants v. Lock- 
heed Aircraft Corporation et al., California 
Supreme Court. In Bank. March 20, 1945. 
11 CCH NEGLIcENcE Cases 1139. 


A. G. Van Deventer, 621 Security Bldg., Pasa- 
dena, Cal., for plaintiffs, appellants. 


George H. Moore, Hugh B. Rotchford, 918 Fi- 
delity Bldg., Los Angeles, Cal., H. C. Tallmadge, 
1705 Victory Place, Burbank, Cal., for defend- 
ants, respondents. 


MUST THE CONDUCTOR ASSIST A 
LADY ALIGHTING FROM A TRAIN? 


(WISCONSIN) 


e Duty to assist alighting passenger 
Directed verdict 


In the early years of the century the female 
of the species was thought to be a shrink- 
ing, difident creature who could not navi- 
gate the perils of such a momentous 
undertaking as a trip on a railroad train 
without the indispensable aid of a sustain- 
ing masculine arm in her goings and com- 
ings. Thus, here and there there crept into 
the cases expressions suggesting a duty on 
the part of a carrier to assist a female pas- 
senger in alighting from a railroad coach. 
The true rule would seem to be that “The 
mere fact that a passenger is a female does 
not, in the absence of any special circum- 
stances, impose on the carrier the duty to 
assist her to alight, nor does it create any 
liability upon its part for injuries sustained 
by such passenger in leaving or boarding a 
car, where there is no negligence of the car- 
rier contributing thereto.” Here the plain- 
tiff was a passenger on the defendant’s 
Chicago-to-Milwaukee train. She came out 
of the tap car and started down the steps 
of the car to alight. As to what then oc- 
curred, her version is that she started down, 
holding on to the hand railing, and when 
she reached the second step from the bot- 
tom, the conductor who was standing at the 
foot of the steps reached out his hand to 
take her arm; thereupon she let go of the 
hand rail, expecting the conductor to take 
her arm; however, he did not take her arm, 
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and for lack of support she fell onto the 
station platform and injured herself. The 
conductor’s version of the accident was that 
as the plaintiff was alighting from the car, 
the heel on her shoe broke and as she fell, 
he reached out to grab her arm to keep her 
from falling; that, nevertheless, she fell and 
injured herself. He picked up the broken 
heel, handed it to her, and took her into 
the station. In rebuttal, plaintiff admitted 
that the heels of both shoes were loose, but 
denied that the heel had broken off her shoe. 
She said there was nothing about her ap- 
pearance that would lead the conductor to 
think she needed any help. After the jury 
returned a verdict for the plaintiff, the trial 
court entered judgment for the defendant. 
In sustaining this judgment for the defend- 
ant, the Wisconsin Supreme Court said: 

“A In the absence of special circum- 
stances, such as the passenger being bur- 
dened with parcels, illness, or apparent 
infirmity, and even though the passenger 
be a female, there is no duty to assist the 
passenger in alighting from a train. In the 
case at bar plaintiff testified that there was 
nothing about her appearance that would 
lead the conductor to think that she was 
in need of any help in alighting from the 
train. She also testified that she did not 
expect any assistance until she reached the 
bottom step. At one time she testified she 
fell from the second from the top step, at 
another time she testified she fell from the 
second from the bottom step. While she 
testified that the conductor had extended 
his hand to assist her, she also testified that 
she started to fall before the conductor could 
take hold of her arm. Had the con- 
ductor taken hold of plaintiff’s arm before 
she started to fall, or if after extending his 
hand to assist plaintiff in alighting he had 
withdrawn the proferred assistance, we 
would have an entirely different case. No 
such claim is made and there is no evidence 
to sustain a finding of such facts. There 
is no evidence to support the jury’s finding 
of negligence on the part of the conductor. 
The judgment must be affirmed.”—Smith, 
etc. v. Chicago & Northwestern Railway 
Company. Wisconsin Supreme Court. May 
1, 1945. 12 CCH NectIceNnce Cases 154. 


Jay C. Raineri, Hurley, Wis., Lehner & Lehner, 
Oconto Falls, Wis., for appellant. 


John F. Baker, John E. Krueger, Milwaukee, 
Wis., for respondent. 


SKATING RINK INJURY 


(NEW YORK) 
e Lack of supervision of skaters 





“One who collects a large number of peo- 
ple for gain or profit must be vigilant to 
protect them.” While participating in a 
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special event for men only, at the defend- 
ant’s indoor ice-skating rink, the plaintiff 
was thrown to the ice by another skater. 
He testified that the man who caused him 
to fall had for a time prior to the accident 
been “cutting in and out” while having a 
race with some friends. The negligence 
charged in the complaint was that the de- 
fendant did not properly supervise the ac- 
tions of the skaters. At the conclusion of 
the plaintiff's case, his complaint was dis- 
missed, and plaintiff appealed. “In our view, 
the complaint should not be dismissed. 
While there is a certain amount of danger 
in the sport, it may not be said as a matter 
of law that, in a skating enclosure, plaintiff 
must assume the risk of being struck by a 
reckless skater where defendant, in the ex- 
ercise of due care, might have protected 
plaintiff from injury Whether there 
was proper supervision of the actions of 
the skaters, whether defendant with reason- 
able care could have prevented the alleged 
misconduct and whether plaintiff was guilty 
of contributory negligence, in the circum- 
stances of this case, were questions of fact 
for the jury to determine.” Judgment for 
the defendant was reversed.—Bloom, appel- 
lant v. Dalu Corporation. New York Su- 
preme Court, Appellate Division, First 
Department. May 4, 1945. 12 CCH NeEctt- 
GENCE CASEs 179. 


Benjamin Levitas, for appellant. 
George J, Stacy, Joseph Kane, for respondent. 


POISONING FROM SHOE DYE 


(ILLINOIS) 


e@ Manufacturer’s liability 
Identifying product 





The plaintiff took the pair of white leather 
shoes to the cobbler, Fred Pannucci, to be 
dyed black. She got them back several 
days later and wore them. When she took 
them off, she noticed a red mark on her 
left foot and also that her stockings were 
discolored. Two days later large spots 
started to form around the red spot on her 
foot, and from that, the rash spread until 
it covered her entire body. She was treated 
by a number of physicians and eventually 
hospitalized. One of the medical experts 
for the plaintiff testified that the illness 
of the plaintiff which developed was serious 
and permanent. He diagnosed it as pur- 
pura, which later developed into Bright’s 
disease or nephritis, and secondary anemia. 
He also stated that she would require med- 
ical treatment for the rest of her life, but 
that it would be a losing process and that 
her prognosis was guarded or bad. The 
trial court directed a verdict for the de- 
fendant because, in his opinion, there was 
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no evidence from which the jury could iden- 
tify the defendant-manufacturer as _ the 
maker of the dye sold to the plaintiff. The 
cobbler testified that he had bought the dye 
from the dealer in supplies who sold the 
defendant’s shoe dye. He said that he 
bought it in a gallon bottle. However, the 
salesman for the dealer said that he had 
never sold the dye in question to the cob- 
bler in gallon bottles, but only in small bot- 
tles. In reversing the judgment for the 
defendant the court said: 


“We think the court was not guided by 
the proper standards in passing on the mo- 
tion for directed verdict. Instead of resolv- 
ing all doubts in favor of the plaintiff, it 
appears to have resolved them against her, 
even creating some which were not present 
on this record. We note its statement, ques- 
tioning whether Pannucci even dyed the 
shoes, ‘we have only her word for it,’ and 
as to whether shoe dye could have been 
responsible for her condition ‘even assuming 
his (the physician’s) conclusion that it was 
in the dye is correct.” With respect to 
the identification of the particular dye used, 
the court seems to have completely disre- 
garded the positive evidence of Pannucci 
that he bought it through Joe from Jaffee 
{the dealer in supplies], and that he was 
able to identify it from a small bottle bear- 
ing a certain distinctive label which was 
the same as he was using in October 1940. 
The court apparently was much more im- 
pressed by the evidence of Lieberman who 
said he could not recall selling Pannucci 
any Shur-Gloss dye during 1940 and never 
carried gallon containers on his truck. Here 
was clearly a dispute of fact which should 
have been submitted to the jury.’”’—Steber, 
appellant v. Kohn et al., d. b> a. Shur-Gloss 
Manufacturing Co. United States Circuit 
Court of Appeals, Seventh Circuit. April 
18, 1945. 12 CCH Nec icence CAses 111. 
Earl J. Walker, 30 N. La Salle St., Chicago, IIl., 
for appellant. 

Maurice Cavne, Bernard W. Vinissky, 10 S, La 
Salle St., Chicago, Ill., for appellees. 


STRAYING PUPIL FALLS 
CLIMBING SILO 


(RHODE ISLAND) 
@ School’s liability 


The defendant operated a school for young 
people afflicted with stammering. Some 200 
to 300 yards west of the school and grounds 
was a farm operated by the defendant. On 
it was an old tower, once used as a silo. 
The eleven-year-old plaintiff, at the sugges- 
tion of another boy, went off with the latter 
to the tower to climb it. He knew he was 
not to leave the school building without a 
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teacher, but nevertheless the boys went off 
alone. In the course of climbing the tower, 
one of the stones on its side came loose 
and the plaintiff fell and sustained a com- 
pound fracture of the wrist. Plaintiff’s 
suit was based on alleged negligence of the 
defendant in allowing the tower to become 
and remain in a state of disrepair, and in 
allowing plaintiff to go to the tower without 
a teacher or attendant. The plaintiff recov- 
ered a verdict, which the court set aside, 
granting a new trial. Defendant appealed 
from denial of his motion for a directed 
verdict; plaintiff appealed from the allow- 
ance of the motion for a new trial. On 
appeal, judgment was ordered to be entered 
for the defendant. 


There was no evidence that would support 
a finding that the defendant was negligent 
in maintaining the tower in a state of dis- 
repair. As to the other charge of negli- 
gence, there was no evidence that the 
plaintiff was mentally subnormal. It is not 
contended that there was a duty on the 
defendant to treat the plaintiff as if he 
were the inmate of an insane asylum. “No 
evidence was introduced to show that there 
were no teachers nearby in the building, 
who were available if he had looked for 
them or had asked the teacher attendant, 
whom he knew to be in the office; and, for 
all that appears in the evidence, there was 
a teacher who was available to go out with 
him if she knew that the plaintiff intended 
to leave the building. Yet, without asking 
or looking for one, and without the knowl- 
edge or consent of the defendant _or any 
teacher or attendant, and admittedly in vio- 
lation of his instructions, he went out and 
joined the other boy; and thev went off, so 
unattended, to the old silo. Therefore, we 
find that there was no evidence for the jury 
in support of an essential allegation of the 
second count of the declaration, viz., that 
the defendant negligently allowed the plain- 
tiff to be upon the grounds of the school 
unaccompanied by an adult person.”— 
Conley v. Martin. Rhode Island Supreme 
Court. March 29, 1945. 12 CCH NEctI- 
GENCE CAses 142. 


Henry M. Boss, Providence, R. I., for plaintiffs. 


Sherwood & Clifford, Raymond E. Jordan, Sid- 
ney Clifford, Providence, R. I., for defendant. 


PASSENGER JUMPS FROM TRAIN-— 
SUES RAILROAD 


(CALIFORNIA) 
e Passenger “out of his normal mind” 





Thiel, a passenger on the defendant’s Reno- 
to-San Francisco train, when five minutes 
out from Reno opened the window and 
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jumped out, sustaining injuries. The basis 
of his suit was that he was “out of his 
normal mind” at the time he became a pas- 
senger on the train; that the railroad’s em- 
ployees were informed of his mental condition, 
and were told that they should not accept 
him as a passenger unless he were guarded; 
that nevertheless they accepted him as a 
passenger and did not guard him, as a result 
of which he jumped out of the window and 
injured himself. There was a conflict in 
evidence as to whether plaintiff was in fact 
“out of his mind” and as to whether the de- 
fendant was informed of it at the time plain- 
tiff was accepted as a passenger. Thiel 
seated himself in the smoker, and after rid- 
ing for about five minutes, he opened the 
window to jump out. One of the passen- 
gers tried to restrain him, and succeeded 
in holding him in a hanging position out- 
side the window for over a minute. The 
conductor meanwhile was called, and he 
signalled to the engineer to stop the train, 
but before this could be done, plaintiff had 
fallen to the ground. The train was backed 
up to where he had fallen. Plaintiff was 
put on a stretcher and into the baggage car 
of the train, and at the next stop was re- 
moved from the train and given medical 
attention. Later he was taken to the hos- 
pital in Reno. Pilaintiff’s suit was for 
$250,000. At the close of all the evidence, 
plaintiff moved for a directed verdict, which 
motion was denied. The jury found for the 
defendant. Judgment for the defendant was 
affirmed on appeal. 


“There was evidence tending to show that 
appellant was ‘out of his normal mind’ on 
February 25, 1940, as alleged in his com- 
plaint, and there was evidence tending to 
show the contrary. There was evidence 
tending to show that, before accepting ap- 
pellant as a passenger, appellee was in- 
formed that he was ‘out of his normal mind’ 
and therefore should not be accepted as 
a passenger or else would be guarded, and 
there was evidence tending to show the con- 
trary. These conflicts were for the jury, 
not the court, to resolve. The evidence 
showed that appellee accepted appellant as 
a passenger and left him unguarded. 
Whether or not this conduct of appellee con- 
stituted negligence was a question for the 
jury. We cannot say that it constituted 
negligence as a matter of law.” Judgment 
for the defendant was affirmed.—Thiel, ap- 
pellant v. Southern Pacific Company. 
United States Circuit Court of Appeals, 
Ninth Circuit. May 15, 1945. 12 CCH 
NEGLIGENCE CAseEs 221. 


Allen Spivock, San Francisco, Cal., for appel- 
lant. 


Arthur B. Dunne, Dunne & Dunne, San Fran- 
cisco, Cal., for appellee. 
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TENANT'S FALL ON BROKEN FLOOR 
BOARD IN GANGWAY 


(MISSOURI) 


e Contributory negligence 
Instruction to jury 





The common gangway served as an entrance 
and exit for all of the tenants in the rear of 
the building. Some of the boards in the 
gangway were rotten. The accident hap- 
pened between six and seven o'clock on the 
morning of July 31, 1943, while plaintiff, in 
company with another tenant, was walking 
through the gangway on her way to work. 
It was daylight at the time, and according 
to the testimony of plaintiff herself, “it was 
a bright day all right.” As she walked 
through the gangway, she was “looking to 
the front” and was engaged in conversation 
with the tenant who was accompanying her. 
When asked if she was paying any particular 
attention to where she was walking, she 
answered, “No, I had my eyes in front of 
me.” When she had reached a point about 
halfway through the gangway, one of the 
boards broke as she stepped upon it and her 
leg went through as far as her knee, resulting 
in the injuries for which she sued. The 
negligence pleaded and relied upon was de- 
fendant’s failure to replace or repair the 
board when they knew, or in the exercise of 
ordinary care could have known, of its 
rotten, decayed, and weakened condition in 
time to have remedied the condition before 
the occurrence of the accident. From a 
judgment for the plaintiff the defendant ap- 
pealed, on the ground that the court had 
erred in refusing to submit to the jury the 
issue of plaintiff's contributory negligence ‘a 
failing to look and see the defect in the 
flooring. 


Plaintiff had admittedly known for as much 
as a month before the accident that there 
was a “little decay” in the floor near the 
point where the gangway opened out into 
the backyard, and certain of her witnesses 
testified to the existence of a defective con- 
dition for the entire length of the gangway, 
including the point where the accident oc- 
curred. Plaintiff's explanation of her failure 
to see the defective board was that there was 
not sufficient light, even on a bright day, for 
her to observe the condition of the floor at 
the particular point where she was walking. 
And because of the lack of light in the gang- 
way, her practice was not to look down 
towards the floor, but to look forward to- 
wards the light at the entrance as she would 
walk through the gangway. But the jury 
was not “concluded by plaintiff's own testi- 
mony that it was so dark in the gangway 
that she could not see where she was walking 
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or stepping. Other persons had seen the 
condition of the boards at the very point 
where plaintiff fell; she herself, from what 
she observed momentarily, after the accident, 
was able to give an estimate as to the width 
of the board that had broken beneath her 
foot; Mary Leopold, who had run to the 
scene upon hearing plaintiff cry out, was 
able to see the hole and to notice that the 
board had been pushed down underneath the 
floor; and the police officer who had re- 
sponded to Mary Leopold’s call was able to 
take the measurements of the hole for the 
purpose of making his report of the accident. 
These circumstances, coupled with the fact 
that the accident happened in the daytime on 
a bright summer day, served to contradict 
plaintiff's testimony that it was so dark in 
the gangway that she could not see where 
she was walking, and would have entitled 
the jury to find, if they believed such counter- 
vailing evidence, that in looking straight 
ahead as she walked through the gangway, 
and in disregarding the defective condition 
of the floor which she might have seen if 
she had looked, plaintiff had neglected to 
exercise that degree of care which would 
have been expected of an ordinarily careful 
and prudent person under the same or 
similar circumstances.” The court concluded 
that the instruction on contributory negli- 
gence should have been given. Judgment 
for the plaintiff was reversed.—Smith v. 
Brune et al., d. b. a. Brune Realty Company, 
appellants. St. Louis Court of Appeals, 
Missouri. April 17, 1945. 12 CCH Nec I- 
GENCE CASEs 90. 

William O’Herin, Leahy & Leahy, 418 Olive St., 
St. Louis, Mo., for appellants. 


M. A. Shenker, Casper S. Yost, 418 Olive St., 
J. M. Moldafsy, Paul Brown Bldg., St. Louis, 
Mo., for respondent. 


TENANT'S LIABILITY TO 
LANDLORD FOR FIRE 
(MICHIGAN) 


@ Inflammable material 
Tenant’s negligence 


The tenant’s lease of the plaintiff landlord’s 
garage building provided that the building 
be used for storage of trucks and mattresses 
and for renovating purposes. However, 
the defendant manufactured mattresses on 
the premises, and allowed cotton in piles 
and sacks to accumulate about the premises 
without having them enclosed so as to pro- 
tect them from flying sparks of fire, as re- 
quired by statute and ordinance. Also, the 
defendant placed this inflammable material 
in close proximity to a defective and leaky 
oil stove. A fire resulted, damaging the 
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building. The trial court found this to be 
negligence and said: “It seems to me that 
to fill one side of this garage with over- 
stuffed furniture and mattresses and all 
kinds of things highly inflammable so that 
the fire department could not get a stream 
of water either in the door or window on 
that side, and to use the other side for 
renovating and manufacturing mattresses, 
filling that side of the garage with cotton 
and kapok and lint and fluff and all kinds 
of stuff, both inside the garage and out, all 
inflammable material, and then to place an 
oil stove in the center of such a situation as 
that” is negligence. The trial court’s find- 
ing that the fire occurred through the neg- 
ligence of the defendants was affirmed.— 
Stone v. Posen et al. Michigan Supreme 
Court. February 20, 1945. 11 CCH NeEc- 
LIGENCE CAseEs 1030. 

Lewis & Watkins, Frederick W. Seitz, 1022 Ford 
Bldg., Detroit, Mich., for plaintiff, appellee, 
cross-appellant. 


Nathan I. Goldin, 1325 Nat. Bank Bldg., Meyer 
Weisenfeld, 909 Guaranty Bldg., Detroit, Michi- 
gan, for defendants, appellants, cross-appellees. 
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to advance sound thinking in 
the field of insurance law re- 
lating to Life. Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence. 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
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ance law, digests of recent 
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ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
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